EXHIBIT D

DEPARTMENT OF HUMAN SERVICES, MEDICAL SERVICES

SUBJECT: ARChoices 1-18; Resource Utilization Groups (RUGS) Overview

DESCRIPTION: A circuit court in Pulaski County determined that the 2015 Notice of
Rulemaking for certain changes to the former DHS Alternatives for Adults with Physical
Disabilities (AAPD) and ElderChoices Waiver programs, and the 2016 implementation of the
ARChoices in Home Care (ARChoices) waiver program, were not in substantial compliance with
the Administrative Procedure Act, Ark. Code Ann. § 25-15-204. Specifically, the court found
that the previous rule notice did not refer to the specific nature and significance of the change in
assessment methodology.

DHS states that this rule contains (1) changes to the methodology used to determine the amount,
duration, and frequency of authorized attendant care hours for ARChoices program participants,
and (2) use of the ArPath Assessment tool for assessments, with determination of attendant care
hours using an evidence-based methodology known as Resource Utilization Groups (RUGS).
DHS also states that the proposed amendments or changes to the prior rule explain, in narrative
form, the RUGs methodology and program.

This rule applies to ARChoices in Home Care, a Medicaid Home and Community-Based
Services (HCBS) waiver program previously approved by the federal Centers for Medicare and
Medicaid Services (CMS) and operating under section 1915(c) of the Social Security Act and 42
CFR Part 441, Subparts G and H, as applicable. ARChoices covers an array of long-term care
services and supports including attendant care, respite, adult day care, home-delivered meals,
personal emergency response system (PERS), and environmental modifications. The scope of
each service and any applicable limitations in amount, duration, and frequency are specified in
the CMS-approved waiver and the ARChoices provider manual. As with any Medicaid covered
service, ARChoices does not cover or reimburse medically unnecessary services. Services
covered for an ARChoices participant are specified in the individual’s DHS-approved person-
centered service plan.

The former ElderChoices waiver program became ARChoices on January 1, 2016, which became
the CMS-approved Home and Community-Based Waiver program administered by DHS for
persons 21 through 64 with a physical disability who require an intermediate level of care in a
nursing facility, and 65 years of age and older who require an intermediate level of care in a
nursing facility. The former Alternatives for Adults with Physical Disabilities waiver program
was terminated.

For eligibility in ARChoices, individuals must meet both financial criteria and level of care
criteria. The criteria used to determine whether a person’s needs and functional limitations meet
the intermediate level of care in a nursing facility are established by administrative rules
promulgated by Arkansas DHS. Please see DHS rule 016.06 CARR 057 (2017) (Procedures for
Determination of Medical Need for Nursing Home Services).

Initially for each new applicant and at least annually for each ARChoices participant (enrollee), a
comprehensive, independent, and face-to-face assessment of needs is performed by a DHS
registered nurse. The DHS nurses use an assessment instrument approved for use by DHS and
specified in the ARChoices HCBS waiver application approved by CMS. These assessments and
re-assessments (also called evaluations and re-evaluations) are required under federal law and are
a necessary part of the process to determine waiver program eligibility consistent with the level
of care criteria and inform the development of person-centered service plans.
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ArPath is the system used to (1) determine level of care eligibility for the ARChoices waiver
program, (2) perform initial assessments and periodic re-assessment of individual needs, (3)
provide necessary information for the development of person-centered service plans, and (4)
determine the amount of ARChoices attendant care services medically necessary and authorized
per month for a given participant as part of their person-centered service plan.

ArPath is comprised of the following:

° The interRAI Home Care (HC or InterRAI-HC) assessment instrument, as modified for
ARChoices program requirements and consistent with the DHS promulgated level of care. The
interRAI-HC is a standardized and validated multidimensional assessment instrument designed to
assist in care planning and resource allocation for individuals who receive care at home. The
interRAI-HC assessment instrument is used by multiple state Medicaid programs.

o The interRAI Resource Utilization Groups Home Care (RUGs or RUG/HC), a reliable
and validated case-mix classification methodology specifically designed and tested for use in
determining the amount of home-based services and supports a person may need based on their
functional limitations. Based on participant responses to specific questions in the interRAI-HC
assessment instrument, RUGs applies a validated algorithm to assign individuals into 23 groups
reflecting the relative mtensity of services they are likely to need.

° Two instruments necessary to gather information necessary to determine whether an
applicant or participant meets the Arkansas level of care criteria related to Alzheimer’s or related
dementia (Cognitive Performance Scale instrument) and daily skilled monitoring of a life-
threatening medical condition (Changes in Health, End-Stage Disease and Symptoms and Signs
[CHESS] instrument).

Effective October 1, 2018, the Department of Human Services Division of Medical Services
(DMS) is proposing the following updates and/or changes to the ARChoices in Home Care
waiver program rules:

° Program categorical eligibility, level of care, and attendant care monthly hour allocations
will be determined using the interRAI Home Care (interRAI-HC) assessment tool, as modified,
and the Resource Utilization Groups Home Care (RUGs or RUG/HC), known together in
Arkansas as ArPath.

e The ArPath is the instrument or tool used to collect information to determine the initial
and continuing level of care and medical need eligibility for ARChoices participants based upon
information that the participant and/or parties on behalf of the participant provide during the
assessment interview. Assessment interviews are conducted by DHS registered nurses.

° ArPath uses algorithms to evaluate and categorize a participant’s information into scales,
client assessment protocols, Resource Utilization Groups Home Care (RUGs), and levels of care
which correspond to the eligibility level of care criteria and resource needs. An algorithm is
simply a sequence of instructions that will produce the same result in order to effectively ensure
consistency and eliminate any interviewer/assessor bias.

o Participant placement into one of the 23 available RUGs is based on the responses
provided by or on behalf of the participant about his or her functional limitations. A
participant’s monthly attendant care hour allocation will correspond to the monthly hour
allocation associated with the RUG (one of the 23 groups) in which the participant is placed.
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° Using the RUGs methodology, the ArPath replaces nurse subjectivity in determining the
number of attendant care hours medically necessary and covered per month for a participant.
The RUGs methodology provides a valid and reliable system to objectively determine medically
necessary needs for assistance with specific Activities of Daily Living (ADLs) and Instrumental
Activities of Daily Living (TADLSs) tasks available through the ARChoices attendant care benefit.
The RUGs methodology ensures that in authorizing the amount, duration, and frequency of
ARChoices-covered attendant care service hours, individuals with similar functional limitations
are treated alike.

o The complete ARChoices rule with all the terms and provisions of the waiver program is
available for inspection and review. The rule includes, in narrative form, the RUGs
methodology, and identifies the attendant care hours for each of the 23 groups in RUGs.

o This change in the assessment methodology (RUGs) is significant because, based on the
outcome of their ArPath-based assessment or re-assessment and application of the RUGs
methodology to determine the medically necessary amount of attendant care services, ARChoices
beneficiaries may see an increase, decrease, or no change in the number of hours of ARChoices
attendant care services authorized for them per month in their person-centered services plan.

o The ArPath assessment process, including use of the interRAI assessment and the
Resource Utilization Groups Home Care (RUGs) methodology, provides an objective process
and eliminates prior reliance on subjective opinions of nurses or on information from providers
that is not independent or conflict-free. As proposed, ArPath replaces the previous subjective
approach with an objective, valid and reliable evidence-based methodology. Inherent to such a
change, increases or decreases in the amount, duration, or frequency of attendant care services
determined medically necessary for a given person is likely and some of these changes may be
significant. This is because subjective methods for determining needs are far more likely to
result in unsupported inconsistencies and increase the risk for overuse, misuse, and underuse of
services. The new methodology is far more likely to correct for overuse, misuse, or underuse of
attendant care services while treating individuals with similar needs alike.

° Further, re-assessments with the same instrument are performed at least annually and
more frequently in the event of significant changes in condition such as a hospitalization. An
individual’s assessment results may naturally change from year to year as health conditions,
functional limitations, availability of family or other outside supports, and other key factors
change over time. In turn, this may affect the amount, duration, and frequency of ARChoices
services, including attendant care, authorized for an individual.

PUBLIC COMMENT: The Department held five public hearings in 2018, on July 9 in
Jonesboro, July 11 in Fort Smith, July 12 in Monticello, July 24 in Hope, and July 26 in Little
Rock. The public comment period ended on July 31, 2018. The Department provided the
following comment summary and responses:

Kevin Del iban. Legal Aid of Arkansas, comment received 7/9/2018

Comment Summary: There are a few things based on the proposed rule that we would like to
highlight based on the experiences of our clients. The most pressing problem is that RUGS itself
provides insufficient care to meet the care needs of ARChoices beneficiaries. The effective
maximum for anybody is 161 hours per month, which translates to 37 hours per week, or five and
a half hours a day. The only people who can get more than five and a half hours a day are those
who require IV medications, suctioning, tracheostomy care, are on a ventilator or respirator, or
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abdominal feeding, or parenteral feeding. Individuals with Quadriplegia, individuals with
Cerebral Palsy and Multiple Sclerosis and so forth are limited to five and a half hours a day of
care. This is nowhere near enough to meet people's actual care needs. If you were to measure the
amount of time that is spent doing all an individual's activities of daily living, they would far
exceed five and a half hours of daily care. Prior to RUGS, the maximum was eight hours a day of
care for individuals under 65, and seven hours a day for individuals 65 or over. People could just
barely make it with those amounts who had really acute care needs. With the RUGS, there is no
way for people to be able to meet the care needs. What we have seen 1s people lying in their own
waste, going without food, going without any sort of community contact, all sorts of horrors that
none of us would ever want to be subjected to. Prior to 2016 and the use of the RUGS, Legal Aid
had zero clients dealing with the amount of hours somebody got, maybe one. In the two and a
half years since RUGS was introduced, we have had nearly 200 clients. The appeals have
increased exponentially, too, which shows the dissatisfaction and inadequacy of the RUGS-based
program. It doesn't provide enough care. It cuts the hours to people who have demonstrated no
medical improvement. The third issue is that RUGS has not been meaningfully validated or
verified in Arkansas. To the extent that there is any science behind the RUGS methodology, it
was validated in Ontario, Canada, and in Michigan, not in Arkansas. There has been no
validation of the RUGS methodology in Arkansas. When OHS came up with the figures of the
maximum being effectively 161 hours per month and a few other figures in there, it says it did it
on the basis of data. DHS no longer possesses the data that was used to determine those amounts.
They lost it. DHS has not been able to generate any data regarding the magnitude of the cuts. So,
early on, it estimated that 47 percent of people received cuts under RUGS, 43 percent received
increases, and ten percent received no change. That data is from May 2016. There has been no
updated data. And even then, they can't tell you, "Well, people got cut by an average of 20 hours
per month, and people got an increase of four hours a month," or anything else that would allow
us to evaluate whether or not this is even good policy. The fourth issue is that there has been no
documented evidence of problems with the pre-existing system of nurse discretion. DHS offers
the so-called subjectivity as an after the fact justification for adopting a policy that is being
hugely harmful to people. DHS' implementation of RUGS was filled with software errors that the
agency did not catch. For nearly two years, people with Cerebral Palsy were being denied on
average 25 hours a month of care that they should have been receiving because DHS' software
didn't pick it up. The only way DHS fixed it was when Legal Aid of Arkansas brought it to their
attention in July and August of last year. At that point, they didn't fix it for everybody. It took a
news story until December of 2017 for them to fix the software error around Cerebral Palsy.
There is still a software error around diabetes that affects roughly 19 percent, one out of every
five people in the program, is getting a different number of hours than they would get if diabetes
were taken into account. The last thing is that the algorithm is fundamentally unfair to program
beneficiaries. It is so complicated that essentially nobody could understand it before we did. DHS
didn't have a single person on staff that could explain the algorithm until May of 2017. Legal Aid
of Arkansas were the only people in the whole state that could explain what the algorithm was,
how it worked, or could figure out if it was working right. So, DHS doesn't understand it
themselves. It's 21 pages of computer code. Doctors' opinions are effectively excluded. And what
this does is it leaves these individuals unable to understand the criteria by which they are being
judged, oppose it and say, "No. You know what, this isn't enough," and present any sort of a case.
With the RUGS, you have no way of knowing from one year to the next whether your situation is
going to change, because it uses these very arcane 60 questions out of the 286 asked, and there is
no way for you to know that. So, it ends up being fundamentally unfair to the program
beneficiaries. The promulgation raises two questions, one is what will happen to DHS' decision
to freeze assessments, even though they were not required to by law, until October 1st, is
everybody just going to have to wait, and then what will happen to DHS' new proposed
algorithm? How is care going to be allocated in the near term and long-term future?
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Agency Response: Comment considered. The RUGs algorithm itself was not invalidated
in the litigation referred to and pursued by the commenter, but rather the underlying rule
that was intended to implement it. An injunction sought by the commenter is what forced
the agency to stop allocating attendant care hours for ARChoices beneficiaries. The
agency attempted to quickly implement this rule in June by using the emergency
promulgation process as permitted under state law, which would have made it effective
immediately. That emergency promulgation process would have been followed by a
regular rulemaking process with public notice and comment because emergency rules are
only valid for 120 days. But the agency was then prohibited by a court order from
enacting this proposed rule through an emergency promulgation; therefore, the agency is
required to go through a 30-day public comment period, then consider and respond to
public comments, and then seek legislative review, before the agency may implement the
proposed rule. These timeframes and requirements are established by state law. The
RUGs methodology is currently the only method permitted, under the terms of the
ARChoices Medicaid Waiver as approved by CMS, to allocate attendant care hours for
beneficiaries. Because of the court orders and the limitations of the waiver approval, the
agency is currently prohibited from allocating attendant care hours for new applicants.
This has resulted in delays in the initiation of service for both beneficiaries seeking care
through an agency, and beneficiaries seeking self-directed care. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized. The fact that the RUGS methodology was subjected to studies in
other regions of the county does not mean those studies were not applicable to
Arkansans. An individual who has needs with activities of daily living like toileting,
bathing, or transferring in the northern United States or Canada is similar to an
individual living anywhere else. The commenter asserts that the RUGs methodology has
an “error” regarding how diabetes is accounted for in the algorithm. Yet documentation
submitted by the commenter shows that the founder of the RUGs methodology explicitly
determined that the treatment of diabetes in the methodology is not an “error.” Some
states use a RUGs methodology that takes diabetes into account as a factor; other states,
including Arkansas, have modified the methodology so that diabetes is not taken into
account, since the functional impairments related to diabetes are already measured
elsewhere in the algorithm. This difference is a matter of a policy choice by different
states using slightly different variations of the RUGs methodology. It is not a software
error.

Bradley Ledgerwood. comment received 7/9/2018

Comment Summary: Is this program designed to cut, because that's the only thing we can figure
out, because nobody can tell us why they even tried to do this, since there weren’t any complaints
to begin with. If you think the algorithm is fair, would you think it would be fair for people like
me in wheelchairs to do an algorithm on your pay and how much you are worth without any
input from you? And you could have fixed the problem for the disabled community by having
higher tiers. I was doing fine on eight hours a day. You could put eight hours on the top tier. The
programmer of this program said everyone should be grandfathered in. People that are working in
nursing homes don't live as long. And a lot of patients have had to have nerve medicine,
including me, and had to have it increased because of the stress you are putting us under. And if
our family members were doing the same thing, you would take us away from our family
members. [ personally think I know why you are threatening cuts, is because you are trying to
help the nursing homes. Because at the same time you are cutting this, you are cutting day
services. And if my mom went to work, [ would have to go to a day service. So, therefore, if it is
not there, I go to a nursing home. And so, it seems like this is nothing but corruption. All we are
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~ asking the state for is what would be considered one shift. And this program is a lot cheaper than
nursing home care. On the appeal process, I think you don't need somebody doing the appeals
that works for DHS, you need a commission, maybe one person from DHS, a doctor, somebody
from Area Agency on Aging, and somebody like me that is on the program. Also, I have three
people coming out to do the same job. They do the exact same thing. If you are looking to
implement this to cut waste, cut out those two people and just have one person come. Area
Agency on Aging comes and asks questions, and they do fine, and then Palco comes out and asks
the same thing. And I don't know if you still have them do it or not, but then the nurse from DHS
came, and filled out the exact same form three times in a row by three different people. The
answers don't change. Just talking, three times or four times, however many times you need it.

Agency Response: Comment considered. When the agency first implemented the RUGs
methodology, it also increased the cap on the number of participants younger than 65,
and it ended waitlists for services that were in effect prior to ARChoices. As a result,
several hundred waitlisted individuals immediately became eligible for and began
receiving waiver services. Because of recent court orders and the limitations of the
currently-approved Medicaid waiver, the agency is currently prohibited from allocating
attendant care hours for new applicants until the rule implementing the RUGs system is
properly promulgated, to include notice and public comment. The RUGs methodology is
currently the only method permitted under the terms of the ARChoices Medicaid Waiver
as approved by CMS to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized. Nothing in the proposed rule affects Adult Day or Adult Day Health
Services under the ARChoices waiver. The agency is not proposing changes to the
appeal process or to the Independent Choices self-direction program in this
promulgation, but the agency can consider these comments for future promulgations.

Rebecca Ledgerwood, comment received 7/9/2018

Comment Summary: Why was no one from the disabled community consulted about how this is
affecting them? We have reached out. In the beginning, we thought surely there was a mistake,
surely that the hours weren't cut that way. And I can't find anyone in the disabled community
who has been allowed to speak about that or to tell how it has affected them. It is just strange to
me that people could make decisions if they haven't lived there and lived through it. These
patients are actually confined to a body that doesn't work. There are just so many things that's not
taken into consideration. One person in particular doesn't get enough hours and she is not
allowed to go to the bathroom. You can't say you are going to use the restroom in a five-hour
period of time. It's a 24/7 job. It doesn't stop at four hours, five hours, eight hours. It is 24/7.

Agency Response: Comment considered. In July 2018, the agency conducted public
hearings on the proposed rule in Jonesboro, Fort Smith, Monticello, Hope, and Little
Rock. The agency also provided notice to all existing ARChoices beneficiaries and
solicited comment from those beneficiaries. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.

Cambra Lungrin, comment received 7/9/2018
Comment Summary: [ have a client who has more hours than Bradley Ledgerwood and can walk
on her own to the bathroom, and I would like an explanation for that.
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Agency Response: Comment considered. Federal law prohibits the agency from publicly
discussing the individual protected health information of any waiver beneficiary.

Shannon Brumley, comment received 7/9/2018
Comment Summary: What are you going to do about the hours that have been cut that you have

done nothing about? I used to get 56 hours, now I get 37 hours. I am a quadriplegic. And I mean,
really, 36 or 37 hours?

Agency Response: Comment considered. Adoption of the proposed rule will not reverse
or modify any allocation decision made prior to May 14, 2018.

Ann Brumley, comment received 7/9/2018

Comment Summary: I'm Shannon's mom. He is a C4 quad. He can do absolutely nothing for
himself. He can't get a drink, he can't go to the bathroom, he can't scratch himself. He has a skin
disorder. He has a lot of different problems that we work with constantly. It's around-the-clock
care. You never know from one day to the next if you are going to wake up with some kind of
surprise that you may have to go to the ER. Your life is just different every day. But for someone
to tell you that eight hours a day is too much care for someone that is totally helpless. If that was
a baby, a newborn baby that can do nothing for itself, how many hours would they give that
family? Some of these people have been asking about getting on the alternative waiver program.
You know, they can't right now. But if they could, I'm just curious as to how many hours they
would get. It's not right, it's not fair. You can't justify this in any way. It's just wrong.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Jeanette Dotson. comment received 7/9/2018

Comment Summary: I work for the Area Agency on Aging, and we serve a 12-county area. My
heart goes out to the caseworkers at the DHS offices. Many of them do a great job in taking care
of the applications once our case managers submit them to the office. There are a few in some of
the counties who do not do such a great job. They seem to put those applications on the side of
their desk and they sit there for many, many days. I think that you need to consider the process
from the time that we drop it off at the front desk and they put it in their hands. It should not take
over four months in a Jot of cases for the process to be approved or denied. In Crittenden County,
back in March, our case manager was very excited about a client who had just gotten approved,
but that application was filled out back in 2017. That is too long. We are capable of doing
business better than this in Arkansas. Please look at that process. When the DHS RNs go out to
the homes to assess the client, at the end of their assessment, they ask them which provider they
would like to provide the care for them. I would like for the people in charge to look more
closely at the way they are assigning the providers to the clients, because it is supposed to be
client's choice. But I have heard contrary to that. Some of them seem to have a close relationship
with some providers.

Agency Response: Comment considered. The agency regularly reviews its processes to
evaluate potential work flow issues and to make improvements, and this comment can be
taken into consideration during those reviews. Federal law requires that beneficiaries
have the freedom to choose a provider. The agency is not proposing changes to waiver
eligibility requirements, eligibility processes, or freedom of choice processes in this
promulgation, but the agency can consider these comments for future promulgations.
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Sonia Boling, comment received 7/9/2018

Comment Summary: As a provider, I do see what many of the patients have said. We get patients
in often that are able to walk and able to talk that will get the same amount of hours as others that
really need it once that RUG was implemented. That was the major difference that I saw. Those
that really needed the help, they couldn't get it. Those that didn't really need the help as much got
far more than they needed. And then, a lot of times wouldn't even use it, because they didn't
really need it. They wanted more errands or more of the nonessential things. The RUG system
does need to be looked at and some discretion needs to be able to be put in by the individual
that's actually face to face with that client.

Agency Response: Comment considered. The agency asks the commenter to report any
suspected waste, fraud, or abuse in this or any area of the Medicaid program. Reports can
be made to the Arkansas Medicaid Inspector General Hotline at (855) 527-6644 or
https://omig.arkansas.gov/fraud-form, or to the Attorney General’s Medicaid Fraud
Control Unit at https://arkansasag.gov/forms/medicaid-fraud-reporting/. The RUGs
methodology is currently the only method permitted, under the terms of the ARChoices
Medicaid Waiver as approved by CMS, to allocate attendant care hours for beneficiaries.
The agency is developing plans to propose a new method and to seek CMS approval of
that method; in the meantime, the agency proposes to adopt the RUGs methodology as a
short-term measure to ensure that no eligible Arkansan is denied waiver services while
the new method is finalized.

Laura Haddock, comment received 7/9/2018

Comment Summary: It will be October 1st to get back with people that have processed their
applications and turned in their information has been there for several months. What about these
people that need care? They can't wait until October 1st. We need to implement something now. I
don't understand why it's taking so long. I have had three people personally pass away that we
applied for in December and haven't even got anything, or that are about to pass away and facing
nursing home care because nobody will get back with them. And I just feel that there needs to be
something implemented besides putting a value on somebody's life that you don't know and you
don't know the situation.

Agency Response: Comment considered. The agency understands the commenter’s
frustration. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed
by a regular rulemaking process because emergency rules are only valid for 120 days.
But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go througha
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law.

Amber Risner, comment received 7/9/2018

Comment Summary: I have a client who is bed-bound. She cannot do anything for herself, and
her hours were cut significantly in December. I have seen this straight across the board over the
past couple of years. I also have a client right now that has had a significant change in her
circumstances. She has decreased in her mobility so severely, and we are looking into nursing
home care if something can't be done about this. And I'm afraid if she goes into the nursing home
she won't be with us much longer. And her life is very precious. And I just don't think that
waiting until October or next December or whenever we decide to actually do something is going
to be good for anybody.
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Agency Response: Comment considered. The agency understands the commenter’s -
frustration. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed

" by a regular rulemaking process because emergency rules are only valid for 120 days.
But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go through a
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law.

Senator Linda Collins-Smith. comment received 7/9/2018

Comment Summary: I have five counties, Randolph, Independence, Izard, Fulton, and Sharp
Counties. I finally got the right road and -- kind of missed my road, went around the loop and
parked on somebody else's road and walked down here. And so, I had to cool down to get my
breath. But I wondered how anyone with a handicap or disability got down - - got here to this
location because I had a hard time getting here. So, whoever picked it, I sure did have a time
getting here. When I got here, I couldn't get the handicap button to open the door. So, I'm glad
Bradley made it in here, but I don't know how you made it without help, because I was cussing
by the time I got the door open. And this is an issue, it is a problem that I have in my constituents
that I care about and I love and that are across the state. I think that so many of them call me
outside of my district because they know that I care. And it's not a just-in-my county issue, it's
from all of the people that have issues that we have concerns, but also the folks that work in our
agencies that don't know what to do. So, for all of you that work in our agencies that want to
help, and the families, what do you do when you know you've got a senator that cares or other
legislators that say, "Now, what do we do? Here are the issues, here is what we have to work
around," we are here, there are those of us that care, and we will take those calls. So, we also
want to hear what are those problems. And I'm listening. You don't all have to call me, I'm going
to sit here and listen and I'm going to hear what those issues are. And I have been listening,
because Bradley calls me, and his mother and I stay in touch, and I also stay in touch with the
agencies because we have to figure out what we can do. The neediest of Arkansas, I believe that's
what those dollars are for first, not the healthiest, not those that do not have a dependent first,
that's who I will fight for first. So, we need to hear what those issues are first. That's who I'm
going to fight for first, with those few dollars, because everybody wants a piece of the dollar.
Linda always has, Linda always will, because there's only a few dollars and they have to spread
thin. I'm going to sit here with you tonight, I'm going to be listening to all of you, because we
need to know how we're going to divide those dollars. And just know that I will be fighting for
you and for your neediest patients, because I have them, too, I have them in my district and
across the state. So, you can count on me, I'm going to be right there with you. And if you have
any questions for me, I just want you to know that I'm here. So, I will stay as long as you need me
tonight. I'm here for you. Thank you, all of you, every department. It's every agency, too. I mean,
we are all in a bind here, we have got to know what we are going to do.

Agency Response: Comment considered. In light of the access issues noted, the Agency
will consider other locations in the Jonesboro area for public hearings in the future.

Jacque McDaniel, Area Agency on Aging, comment received 7/9/2018

Comment Summary: We are using the independent assessment through Optum, presently. If that
same process is going to be the process for this assessment for this group, we have run into some
processes that are not very functional. The DMS 618 is very demanding to be submitted with a
referral. And some of those get lost. They are hard to complete, they seem to be a redundancy.




EXHIBIT D

Also, we are having problems with our clients not responding to those toll-free numbers or the
out-of-state calls. We have harped for years, "Do not talk to telemarketers," you know, "Protect
the seniors from fraud," and now their very care is dependent on them answering a phone call
from an unknown. And it has proved to be a challenge. Also, we are rural Arkansas. A lot of
these people are on a dirt road, on a back alley, and there is not a sign on the road. And without
communication with the local provider, it is proving to be a challenge to locate some of these
clients. And what has happened is, they will get a tier zero and said that are unresponsive, and so
they will lose their services. There needs to be a different option there to have better
communication between the provider that knows that client. Our seniors love to put forth and be
brave. And a lot of times when you come 1n there and ask them, "Have you driven your car," or,
"Have you given yourself a bath," they can be brave and tell you that they have done it. In reality,
they probably cannot take care of that for themselves. And so, it may mislead an assessor that is
unfamiliar with them. And losing the contact with the physician or with the local provider that
would be more aware of their condition, you really could come up with the wrong answer.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.
This proposed rule does not change the assessment tool or practice from what was used
prior to May 14, 2018. The agency can take this comment into consideration in future
promulgations that may change or replace the assessment instrument.

Senator Linda Collins-Smith, comment received 7/9/2018

Comment Summary: When you've got a court-appointed ad litem, it's kind of like -- don't you see
those situations like you do with a child that looks out just for the child, they are not representing
anyone except that child? We see that with children a lot of times. And they are only looking out
for the child. You are kind of seeing those circumstances where that person is looking out just
for that child, and they don't have to fear whether or not they tell someone, in the circumstance of
an elderly person, where they are afraid to tell someone, "Oh, if I don't tell" -- or, "If I tell them,
they are going to cut out my services, if I tell them the truth, or if I don't tell them the truth, they
are going to cut it out this time, they won't come back and help me anymore." I think that's one of
the things that we see, the fear, sometimes, that if they just miss one time, if they don't tell the
truth, if they tell them one time, "Yes, I could wash myself, or bathe myself one time, they are
going to cut out my services." I think that that is sometimes what we see, 1s this fear factor. And
that's kind of what [ think I'm hearing in between, maybe the doctor hearing one thing. So, maybe
that's something like what we see with the ad litems when judges appoint an ad litem to represent
only the child, when the child just needed a coat that day but was too fearful to tell anybody
about needing a coat, so it caused problems, when they really just needed a coat, and that's what
the whole problem was, that no one knew they just needed a coat.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.
This proposed rule does not change the assessment tool or practice from what was used
prior to May 14, 2018. The agency can take this comment into consideration in future
promulgations that may change or replace the assessment instrument.

Shelley Mitchell, comment received 7/9/2018

Comment Summary: One of the things, as an RN, that [ have depended on is that when I go into
the home, people can act a different way from how they are every single day. They have called
us, they know we are coming, they may pretend to have a limp that they don't normally have. But
when I do an assessment and I send it over to the doctor, these are the things that I observed, this
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1s what they reported to me, then if that's not the case, then the doctor will call me and say, "You
know what, they don't need the help," or, "They don't need this many hours. And we have lost
that communication. And I think that's a tragedy, that we have lost that. These doctors have been
taking care of some of these patients 20 years, they know them better than anybody else.

Agency Response: Comment considered. The agency asks the commenter to report any
suspected waste, fraud, or abuse in this or any area of the Medicaid program. Reports can
be made to the Arkansas Medicaid Inspector General Hotline at (855) 527-6644 or
https://omig.arkansas.gov/fraud-form, or to the Attorney General’s Medicaid Fraud
Control Unit at https://arkansasag.gov/forms/medicaid-fraud-reporting/. The RUGs
methodology is currently the only method permitted, under the terms of the ARChoices
Medicaid Waiver as approved by CMS, to allocate attendant care hours for beneficiaries.
The agency is developing plans to propose a new method and to seek CMS approval of
that method; in the meantime, the agency proposes to adopt the RUGs methodology as a
short-term measure to ensure that no eligible Arkansan is denied waiver services while
the new method is finalized.

Laura Hill, comment received 7/9/2018

Comment Summary: [ see a lot of our clients that when we tell them that DHS is going to come
into their home, they are going to ask them questions and all that, this big fear factor of, "If
don't tell them I can do it by myself, they are going to put me in a nursing home." And that, to
them, is a scary, scary place. And a lot of them, we are their last resort. I know in our agency,
alone, we probably have 60, 75 ARChoices applications out right now, which now we are
learning we can't do anything until October 1st. And these people need that help. And a lot of
them are facing nursing home placement, and they are losing what little independence they have.
And to them, that feels like a jail cell, like we are just sticking them away and we don't care. And
I think that needs to be looked at. Because, you know, these people trust us, because we a lot of
them have been in the home, we have talked to them several times, and we have built that rapport
to understand exactly what they need.

Agency Response: Comment considered. The agency understands the commenter’s
frustration. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed
by a regular rulemaking process because emergency rules are only valid for 120 days.
But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go through a
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Anna Lee Smith. Highland. AR, comment received 7/17/2018

Comment Summary: The personal care service we received and continue to receive is a Godsend.
Such a help. Such a blessing. Without the help of the organization/DHS program, I just do not
what we would have done. My husband would not have been able to stay at home. At home is
the very best quality of care possible for him. He did not flourish in long term care facilities. He
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had good care but was just existing. At home with personal care, he has a "life". All the medical
help is the difference between life and merely subsistence. Thank you.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.

Michael Dooley, comment received 7/17/2018
Comment Summary: I am commenting on the RUGs system. [ do not agree with letting a
computer program overriding a doctor’s decision on a person's disability.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Donna C May, Mountain Home, AR, comment received 7/17/2018

Comment Summary: As a citizen of Arkansas and an elderly disabled person living at home, the
services provided in home are essential to my remaining at home. The hours I am currently
allotted to have an in home caregiver is not enough to pay for all I need done. My daughter, who
is also my caregiver and has been most of her adult life, does practically everything for me.
From showering to dressing and transportation. I am 56 years old and I have cerebral palsy, and
until 2015, I was doing for myself. I was walking with the aid of a walker and doing my own
showering. Ihad problems with toileting but I was independent. Now, after a neck fusion from
C3-T1, two rods and ten screws holding my c-spine together, I am unable to walk, shower and
dress myself. This is why I object to the hours I have been given. I am not going into an assisted
living/mursing home because I feel I can do just as well at home.

Agency Response: Comment considered. The methodology in the proposed rule for
allocating attendant care hours is the same methodology used by DHS prior to May 14,
2018. Adoption of the proposed rule will not reverse or modify any allocation decision
made prior to May 14, 2018.

Mattie Brown, Plainview. AR, comment received 7/20/2018

Comment Summary: I really don’t understand all this health care mess. What I do know is that
my granddaughter is my live-in caretaker and this system is a mess. She lives with me 24 hrs a
day and she is only paid for two to three hours per day. I need help most of the day with odds and
ends. It took forever to get this set up and she can’t even work a side job to make ends meet,
because that’s fraud. DHS really needs to re-evaluate this system. I live on a fixed income and
have to do yard work, house care, etc., and if it wasn’t for my live-in caretaker doing all this stuff
for me, I don’t know what I would do. I will not go into a nursing home. This is my life. I would
like to see all this changed for the better care of the elderly and the people that take care of us.
That’s what the system is supposed to be for.

Agency Response: Comment considered. The agency is not aware of any rule that
prohibits caretakers from having other employment, so long as they are not billing
Medicaid for hours worked in another job. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLs), and that the hours allocated
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are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours.

Ryan Kubik. comment received 7/20/2018
Comment Summary: Is it you as an individual that hates the injured and disabled, or is it because

you are employed by the state? Real questions. I'm 23 and your state screws me over left and
right because of my back injury.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLSs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours.

Dana Wolf, Mountain Home. AR. comment received 7/21/2018

Comment Summary: I have been a DHS client since June 2000. Prior to the RUGS algorithm,
the DHS nurse did my annual assessments and determined I was eligible for the maximum 8
hours per day or 56 hours per week. I am a C4-5 quadriplegic injured in January 1974. I wear a
Foley catheter and have home health nursing care. My health has diminished to the point I
require more attendant care, not less. When I was assessed by a DHS nurse for the years 2000-
2008, I was living with family. Family is no longer an option for my needs as they are full-time
employed elsewhere. From 2009 to current, I have been living alone in my personal residence
with the help of this program. I have experienced serious health issues, such as pneumonia,
which required manual assistance for coughing from an attendant throughout the day and night. 1
had a tracheotomy for 2 of the years that required suctioning throughout each 24-hour day. I had
2 pressure ulcers, one forming at the time your RUGS algorithm was implemented which cut my
attendant hours by 13 hours per week. This created a tremendous hardship as I was unable to sit
in my wheelchair, so had to remain in bed for 8 months to heal the pressure ulcer on my
backside. I have a suction machine and do regular updrafts at least 4 per day to keep my airways
clear. I have resident pseudomonas in my body which requires occasional IV antibiotics for 10-
14 days at a time. I tried for 5 months living with the reduced hours. The isolation and lack of
care hours left me vulnerable to bed sores, on bowel program nights I had to lay in my feces
between shifts, and my diminished respiratory issues required me to contact 911. While I was on
appeal, DHS reinstated my hours to the previous 8 hours per day. My current situation allows me
to sit no more than 8 hours per day. I am in bed approximately 16 hours per day and require an
attendant to perform all my basic needs as [ am unable to use my hands. To minimize the
attendant’s presence, I have done my best to utilize technology, such as a self-dialing telephone,
a button I can trigger in bed for emergencies, and voice-activated Echo-Dot to control my
television and other devices. Without going into specifics of my daily routine of attendant care,
the facts are: I require an attendant 2 hours per visit, 4 times per 24-hour period, just for the
basics of life. Any reduction in hours would be detrimental to health and living independently in
my home. I hope you consider a client’s individual basic necessities in living when determining
how you implement any form of reassessment.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
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needs for assistance with activities of daily living (ADLs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours. Adoption of the proposed rule will not reverse or modify
any allocation decision made prior to May 14, 2018.

Donna Mav. Mountain Home, AR, comment received 7/21/2018

Comment Summary: Many of us who have applied for self-directed care have been approved to
work, and all we are waiting for is the start date so our caregivers can be paid. [ have been told
that DHS has been given requests for start dates but there is a hold up in communication. I would
ask you to make it a priority to get these start dates out in a timely manner. Many people rely on
your department doing its job and getting these request filled.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. This has resulted in delays in the
initiation of service for both beneficiaries seeking care through an agency, and
beneficiaries seeking self-directed care. The agency is proposing this rule as a short-term
measure to ensure that all eligible Arkansans are able to receive the full range of waiver
services while the agency finalizes a new method to allocate attendant care hours. If the
rule is approved, the agency will be able to resume initiation of self-directed care for
beneficiaries such as the commenter.

Kathi Rohde, comment received 7/21/2018

Comment Summary: This algorithm is the worst idea anyone has ever thought of! It is totally
unfair to everyone on any DHS program. It creates a totally unfair and unjustified circumstance
for everyone and deprives everyone on any program of receiving the help necessary to
adequately deal with any illness or disability. The vear that I was subjected to this system was
the most difficult and subjected me to a necessary and unfair lack of services.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours. The proposed rule and the RUGs methodology apply only
to the ARChoices Medicaid waiver; they do not apply to any other waiver or Medicaid
program.

Joann Faulkner, comment received 7/21/2018

Comment Summary: My personal care hours were cut because of the use of RUGs methodology.
The cut in hours came at a time when 1 was just released from a week-long hospital stay. The
method takes the human element out the equation. We don’t mind been identified by a number,
but we don’t want to be defined by a number. 1 fully understand we search for ways to improve
programs, but 1 feel safe in saying the RUGs methodology is not the answer.

Agency Response: Comment considered. The proposed rule and the RUGs methodology
apply only to the ARChoices Medicaid waiver; they do not apply to personal care
services, or to any other waiver or Medicaid program. The agency is proposing this rule
as a short-term measure to ensure that all eligible Arkansans are able to receive the full
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range of waiver services while the agency finalizes a new method to allocate attendant
care hours.

Tonya Carpenter, comment received 7/22/2018

Comment Summary: I am a victim of the disastrous RUGs algorithm that the State and DHS
imposed and enforced last year making a difficult life and situation for those of us a little less
fortunate even more difficult. The first thing you need to consider and DO is to return back to
the original tried, proven and worked method that was used flawlessly for 17 years, where the
nurse went out and did an in-home honest, face-to-face visit to the patient, seeing their needs and
the environment in which they lived to evaluate and accurately assess each individual’s needs. It
worked 17 years! It wasn’t broke, so it didn’t need fixing nor changing! Before one decides that
I 'am just an old fogey stuck in my ways and not wanting, making nor adjusting to change,
WRONG! I have more degrees behind my name than most do affiliated with this program, and
yes the majority of them are health-related degrees. Not everyone has the same needs to be
“equally” cared for. You cannot tell me one person that wants to be stuffed in a contained
Nursing Facility, and warehoused like a cargo warehouse staring at four walls waiting to die if
someone doesn’t do it for them first. Yes, I do understand and I am thankful that there are such
facilities that are out there available for those who under certain situations and circumstance for a
very few individuals who have no family nor friends, and their environment or health issues
might be a risk or dangerous, but not everyone fits into that category (very few actually). See, I
from my viewpoint can see much more than most folks can see it seems any more. And, I know
how YOU would feel if it was YOU sitting in my seat, and the powers that be were forcing this
on you. There is something wrong with my muscles folks, NOT my brain! And this program is
absolutely nothing short of Communism, or if that word freaks you out too much we will just
change the word, but not the meaning to “Socialism” and this computerized RUGs algorithm is
nothing short of Communism/Socialism at its finest degree! Someone said that the Nurses
Society claim that this system and program will save the state financially. I am not sure what
school they went to, or what adding machine they were figuring on, but it must have been on the
same computer as the RUGS algorithm. Pray tell, how did you figure that paying caregivers
minimum wage of $10.40 an hour where the individual is in charge of their own rent and food
cost, to spending from $3-5,000.00 a month on each body parked there in a nursing facility, each
month. That will take one down in the red fast and not save a penny! Again I reiterate, they need
to go back to the old, tried and proven method, the way that worked for 17 years. A computer is
only as smart as the individual who programmed it, and then the knowledge of the system
operator, and there is absolutely no way on earth a computer, a machine can accurately diagnose
and prescribe the needs of any individual and that is exactly what you are doing! I sent you
specific doctor and therapist orders stating my physical condition and my needs and they were
totally ignored! The RUGs algorithm was what, 200 questions? Why, anyone with one eye and
half sense would know that you cannot accurately determine anyone’s health situation and/or
need with that. It can’t see what the condition, motivation nor what environment and condition
an individual’s personal needs are. People who have the same diagnosis can have drastic
differences in the symptoms and healthcare needs yet have the same disease or issue. It doesn’t
matter if you have 400, 600, or 1,000 questions a machine cannot determine and diagnose, which
1s EXACTLY what the RUGs algorithm does. I was diagnosed with “Case Unknown” at 15
months old. I have developed issues from my “Unknown Case™ but that computer cannot see nor
comprehend, nor understand; it is a machine, it cannot think, see, feel or hear. This program
doesn’t care how much folks are in need, only if they have what that poorly orchestrated
computer program said. My parents are my Caregivers, who this Birthday they will be 77 years
old. They live on Social Security, and this illegal cut in my Caregiver hour pay has been difficult
on them paying insurance and taxes that the finances from my care assisted in paying. Struggle
though we may because of the cut with the RUGS algorithm, God forbid should anything happen
to my parents! This cut would leave me to where I could only get up, go to the bathroom, eat and
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drink every other day! And then months with 5 weeks, according to the RUGs, my allowance
does not cover that week! And now you desire to change it again by creating three tiers?

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized. The
purpose of having this objective methodology for allocating attendant care hours is to
ensure that each beneficiary receives a sufficient number of hours based on that
individual beneficiary’s assessed needs for assistance with activities of daily living
(ADLs), and that the hours allocated are consistent across the state for similarly-situated
beneficiaries. Individuals within each RUG have similar functional abilities, even though
they may have different diagnoses. The results of the RUGs methodology are used to
allocate hours on a monthly basis, not a weekly basis, meaning that services are available
in all weeks of any given month. The agency is not proposing in this promulgation to
create any additional tiers for determining level of care.

Rhonda Mitchell, comment received 7/23/2018

Comment Summary: I am not pleased with the program. They took me off the program. It is
awful when you have to depend on other people to help you. I never thought it would be me. 1
would rather have my health and strength then all the money in the world. They put me on the
Independent Choice program because they said we don't have to have a background check
anymore. I don't like that. I feel that if a person can't pass a criminal background check, they
shouldn't work for handicapped people like myself. We need dependable and honest people to
work for us.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours,
Caregivers under the Independent Choices self-direction program are required to pass
criminal background checks to be eligible for payment.

Barbara Fjelsted, comment received 7/23/2018

Comment Summary: My disabled 40-year old son receives services from ARChoices. He is
unable to do any of his own daily care. He has chronic respiratory failure, a neuromuscular
disorder, and paraplegia. He is unable to turn or position himself. He only qualifies for 135 hours
monthly of care according to his RUG assessment. He must be visually monitored and assessed
24 hours a day. He is at high risk for aspiration due to his lack of muscle strength. I highly object
to the RUG tool. It does not fairly address the needs of my son or other individuals in similar
circumstances.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.

Jonathon Holloway, comment received 7/23/2018

Comment Summary: I have been on this program for over 20 years. When DHS switched from
using a real nurse to the RUGs algorithm, it was the worst thing they ever did for this program.
The RUGs algorithm is not a good evaluation of the patient; a real-life nurse is 100 times better. I
have Werdnig Hoffmann disease where your muscles die off over time. When I first started this
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program, I received 8 hours per day, or 112 hours every 2 weeks. When DHS started using the
RUGs algorithm in 2016, my hours were cut. I fought it, and in the midst of that something
happened so they gave everybody their hours back that got cut. Then in 2017, the RUGs
algorithm cut my hours from 112 hours every 2 weeks to 92 1/2 hours every 2 weeks. [ am in
much worse shape now than I was when I first started this program. I am actually using Dragon
NaturallySpeaking software to type this for me now by voice, because I do not have enough
movement and strength in my hand to type. I barely have enough strength to move the mouse
around and just enough to control my powered wheelchair. I am totally dependent on my
caretakers to do everything for me. Even the nurses that come out to reevaluate me can't believe
that my hours are getting cut by your RUGs algorithm, because I basically am a 24-hour job. You
need to switch back to using a real-life nurse because they know the situation and the condition
of the patient, not a computer program that knows nothing.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Frankie Miller, McRae, AR, comment received 7/24/2018

Comment Summary: I have been with White River Area Agency on Aging since 2013. At that
time, I had a stroke and had to have in-home help. ARChoices has been very beneficial with my
recovery process. Without this program, I would not be able to have help in my home. Due to the
stroke, I have very limited mobility on my right side. With this limited mobility I am not able to
clean my home, do my laundry, or prepare meals. ARChoices allows me to receive the help I
need, in my home, to live comfortably. I am not financially able to afford physical therapy, maid
service, or cab service for transportation. ARChoices benefits me with all of these needs.
Without the ARChoices program I wouldn’t be walking today. I was able to have physical and
occupational therapy, and I truly believe that this program has aided in my ability to regain
walking and talking.

Agency Response: Comment considered. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.

Jearline Ford, Cross County. AR, comment received 7/24/2018

Comment Summary: I had a client who died waiting to be approved for ARChoices. Her family
blamed me for the delay in getting services. The reason we are doing these applications is that
clients need help now, not waiting 4 and up to 6 months for approval. Also [ have a dementia
client who needs services badly. The delay causes inconveniences to her family’s livelihood; the
daughter is missing work to cover hours. It makes me cry to see these clients suffer like this.

Agency Response: Comment considered. The agency understands the commenter’s
frustration. Because of recent court orders and the limitations of the currently-approved
Medicaid waiver, the agency is currently prohibited from allocating attendant care hours
for new applicants. This has resulted in delays in the initiation of service for both
beneficiaries seeking care through an agency, and beneficiaries seeking self-directed
care. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed
by a regular rulemaking process because emergency rules are only valid for 120 days.

Lt



EXHIBIT D

But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go through a
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law. The agency is proposing this
rule as a short-term measure to ensure that all eligible Arkansans are able to receive the
full range of waiver services while the agency finalizes a new method to allocate
attendant care hours.

Tairra Inmon, Crittenden County, AR, comment received 7/24/2018

Comment Summary: I'm very thankful we have such a program to help individuals, but there are
some things I don't like or agree with. First, the "waiting process" for the nurse to go out and
assess these individuals. For instance, I can turn in all paperwork needed for client within a
month or so, but can't get a nurse to go out and assess these individuals until a month or so later.
2. Lack of communication between DHS workers and the care agency. I can turn in the
application itself and a DCO 153. Yet, the eligibility nurse still will say, "I cannot give out that
information without a consent." And I know I turned in a DCO 153. I don't understand why the
eligibility worker doesn't send notices to me and client. Why can’t the client and the authorized
agency both get records of the notices? This is why so many people get denied. These are elders.
Some may not understand the paperwork. That's why we have to do multiple applications. Then
these nurses deny these folk, because they can sometimes transfer to the bathroom to the toilet,
from the chair to the bed, or these individuals can eat by themselves. How does this determine
whether a person can get approved or not? This 1s just ridiculous. I did an application three times
for a client. First time they denied him, because they said he can eat, toilet, and transfer by
himself. The second time, they denied him, but a nurse lied and said she went to assess him and
did not. The third time, he got approved. Yes, he got approved, but died two days after he got
approved. [ mean how many other people will die, because they applied for AR Choices and they
were denied over and over again? Maybe, if he had an aide in the home, that aide could've saved
his life. He was laying on the floor for hours and he had just taken his last breath when a
firefighter kicked the door down.

Agency Response: Comment considered. The assessment tool 1s used to identify
whether an individual has difficulty with one or more activities of daily living (ADL),
and if so, the severity of that difficulty. Under the CMS-approved waiver terms,
eligibility is conditioned on an individual requiring extensive or total assistance from
another person for at least one ADL, or requiring limited assistance from another person
for at least two ADLs. Some individuals will not qualify for the waiver even though they
have some ADL limitations, if those limitations do not meet the waiver requirements.
The agency is not proposing changes to waiver eligibility requirements or processes in
this promulgation, but the agency can consider these comments for future promulgations.

Natalie Lotz. Hope. AR, comment received 7/24/2018

Comment Summary: My understanding is that the Arkansas Board of Nursing requires that an
RN make an assessment to develop a Plan of Care. The way that you are using the new
algorithm, that RN is not allowed to make that assessment, she just can ask the questions that the
computer says that she can ask. If she deems the patient needs more hours, she is not allowed to
give them more hours. That happened in my own child's life. We were cut significantly, although
his condition has certainly not improved.
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Agency Response: Comment considered. The agency is unaware of any law or rule that
precludes the use of an assessment tool to allocate attendant care hours. The DHS nurses
are still responsible for developing the plan of care for each beneficiary, and this
proposed rule does not change that.

LaQuita Rainey. Hope AR. comment received 7/24/2018

Comment Summary: When the nurses go out to do the RUG assessment, is there something in
writing that says that family members not allowed to respond to those questions? Sometimes
when the nurses do assessments, they are telling family members that they can’t respond, because
they want to know what the client has to say. But when they are visiting the client for only thirty
minutes to an hour, that's a really small amount of time, a little snapshot. A client may be able to
answer questions that may seem appropriate, but they are not appropriate. They say stuff and
they ramble, or they do different things when the nurse is not there, because they do try to
respond the way they think that is appropriate, but that's not the way that they are.

Agency Response: Comment considered. Family members, beneficiary representatives,
and caregivers are permitted to participate in an assessment, so that the agency can
obtain the most accurate possible information regarding the beneficiary’s functional
limitations.

Mrs. Aaron Chappell, Texarkana, AR. comment received 7/25/2018

Comment Summary: I appreciate the recent decision that was made to let me keep my attendant
care hours. [ am suffering from cancer. I do hope that DHS is approved by the Legislature again
because we are suffering and need these programs. We need the RUGs methodology program.

Agency Response: Comment considered.

Tammy M. Dobbs. Cherokee Village. AR, comment received 7/25/2018

Comment Summary: I have cerebral palsy due to a birth injury. I also have a bad case of
scoliosis, and I have no hip sockets. All of this limits my ability to care for myself. My condition
has worsened, and I need the most hours I can receive; I have 56 hours per week. In the morning
the aide gives me a bed bath, dresses me, and uses a hoyer lift to get me from the bed to a bedside
commode. Then they clean me and put me in my motorized wheelchair. Sometimes they help me
to comb my hair if I'm too spastic to do it myself. Preparing my breakfast is next. And they clean
my house because I cannot. The aide puts me on the bedside commode again at the end of the
two hours they are here. At noon the aide prepares lunch and something for me to drink during
the afternoon. The aide then cleans up from lunch. At the end of the hour the aide uses the hoyer
lift and puts me back on the bedside commode, cleans me, and puts me back in my wheelchair. If
I need errands to be run, the aide does them at noon. At night, the aide prepares my dinner and
cleans up. I have diverticulitis which causes me to either be constipated or have diarrhea. At
night I make many trips to the bedside commode to either make my bowels work or because I
have diarrhea and I need help to get me on the bedside commode. At the end of the five hours,
the aide undresses me and puts me to bed. I have to be positioned just right, because I lay that
way from 9 pm until 8 am. During the week the aide does two loads of laundry, washes my hair,
and does other things to help me with daily living. I have tried to be as independent as possible
and to stay out of the nursing home. As you can see, I depend solely on the hours the aides are
here. When my hours were cut due to the RUGs there were things [ had to do without, causing
dehydration, weight loss, infections, anxiety, and depression. Each duty an aide does takes more
time than RUGs allows. People are not all the same like RUGs puts us in the same category.
Under the nurse-based program, the nurse can “see” the differences and know that I need more
help than one who walks. A computer program cannot see that. Besides being better mentally on
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the person, in-home services are cheaper on the state than a nursing home. We, the disabled and
elderly, have to deal with pain and suffering every day due to our illnesses. Now we have to fight
DHS for the help we need. If you do not do away with the RUGs methodology and go back to the
nurse-based system we will continue to be upset, because this is “our life” you are changing and
putting us in turmoil.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.
Adoption of the proposed rule will not reverse or modify any allocation decision made
prior to May 14, 2018.

Shannon. comment received 7/25/2018

Comment Summary: The DHS mission is to “improve the quality of life of all Arkansans by
protecting the vulnerable” and “promoting better health.” You are, have been, and want to
continue cutting the hours of ARChoices beneficiaries, forcing people INTO nursing homes! In
my opinion DHS should be ordered to change its name to DIS (Department of IN-Humane
Services). You are not just cutting our hours, you are not accepting any new applicants who
desperately need your help. So you let DHS cut our hours, but give a pay raise to the DHS
Director? I wish I had the recording of the meeting we had in Jonesboro we went to, all the
comments were bad or negative! Not one positive comment or remark! It’s plain and simple,
there is no computer-based algorithm that can take a nurses place!! Arkansas can no longer be
associated with the phrase “Land Of Opportunity”!

Agency Response: Comment considered. The agency understands the commenter’s
frustration. Because of recent court orders and the limitations of the currently-approved
Medicaid waiver, the agency is currently prohibited from allocating attendant care hours
for new applicants. This has resulted in delays in the initiation of service for both
beneficiaries seeking care through an agency, and beneficiaries seeking self-directed
care. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed
by a regular rulemaking process because emergency rules are only valid for 120 days.
But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go through a
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law. The agency is proposing this
rule as a short-term measure to ensure that all eligible Arkansans are able to receive the
full range of waiver services while the agency finalizes a new method to allocate
attendant care hours. Adoption of the proposed rule will not reverse or modify any
allocation decision made prior to May 14, 2018.

Suzanne Williams Kline and Ray T. Williams, comment received 7/26/2018

Comment Summary: The ARChoices rule-making process cut the hours available for the care of
our family member Holly by 33% (from 40 hours per week to 26.5 per week). It's hard to
imagine that a computer can walk in and make such a life-changing decision to determine the
level of care and safety for a disabled person who cannot take care of themselves. This annual
computer decision (without recourse for adjustment) is based on two-hours’ worth of ambiguous
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questions and ambiguous multiple choice answers that likely force inaccuracy. Can the
definitive data regarding this current rule-making methodology be provided for our review? Data
that supports the validity, accuracy, and the resulting positive benefits to the consumer? This
faulty algorithm coding should not be the judge and the jury making such a crucial decision. Any
person, trained or untrained, that observes Holly knows that she would need maximum care to
protect and provide for her. Why doesn't DHS get a statement from the consumer's physician on
the consumer's status? It seems like this should be weighted in the decision, in addition to what
an inanimate algorithm says. Holly is unable to answer most of the assessment questions. She has
no concept of the meaning of the questions. She becomes agitated with the questioning and
basically shuts down after being repeatedly asked question after question that she doesn't
understand. The questions are directed to Holly for Holly to answer. We have been advised that
in the future that no one should be answering the questions in place of Holly's inability to
answer. It's illogical (at least in her case) for someone to ask these questions to a developmental
child (Holly) and then that child be able to answer with the provided multiple choice answers and
result in any kind of meaningful result. Holly needs and deserves her fair share of care for her
disability. She was assessed as needing 40 hours per week of care. Cutting hours by 1/3 would
seem to imply that her condition has improved and therefore she would need less care. In reality,
Holly needs 168 hours of care per week. It was a difficult situation to provide physical,
emotional, and financial care for Holly at 40 hours, and exponentially more stress on all of us at
the current 26.5 hours. The appearance is that this rule-making process was implemented in a
surreptitious manner in order to benefit budget-cutting rather than benefiting the consumer in
need. This in theory would take 'blame' off of top DHS administration officials.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.
Adoption of the proposed rule will not reverse or modify any allocation decision made
prior to May 14, 2018.

Nancy Morrell. comment received 7/26/2018

Comment Summary: We do not support the RUG methodology in determining the number of
attendant care hours Carolyn needs. Carolyn does not walk or talk. She has to be fed, carried to
the bathroom, turned over at night approximately 10-12 times. Questions about Carolyn getting
dizzy when she walks were insulting. Most of the questions did NOT even pertain to her
condition. She is completely dependent on others to survive. The questions were also extremely
time consuming and frustrating.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Thomas Nichols. Disability Rights Arkansas. comment received 7/26/2018

Comment Summary: This is an issue that DRA and others brought to DHS’s attention more than
one year ago. This is a problem created by DHS’s unwillingness to apprise the public of changes
to these life-saving services in a way that is transparent and legal. DHS represents that the data
used to create the RUGs no longer exists; accordingly, it is not verifiable. Despite DHS
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understanding the variance of needs among individuals even though they may have the same
disease or condition, with this rule DHS intends to lump more than eight thousand individuals
into only twenty-three categories. This proposed system yields confounding results, contrary to
the purpose of the rule. One of the founders of the system, Brant Fries, described DHS’s swift
move from one of nurse discretion to the proposed rigid, automated operation of an algorithm as
“stupid” and advised against it. The RUGs system does not permit any evidence from a medical
care provider to challenge the medical necessity of attendant care hours in a greater number than
those that are assigned to a RUG. The inflexibility of the system is also contrary to Brant Fries's
user's manual for administering the assessment. The “rulebook” provided by DHS is also
problematic; it is almost as difficult to read and understand as the algorithm itself. Many of the
areas of questioning only capture treatments or conditions that existed three days to a week
preceding the assessment. One specific problem is that individuals are placed in the first RUG
for which they are eligible, but this means that an individual who received speech, occupational,
or physical therapy in the week preceding the assessment is automatically assigned to a fixed
RUG level that is less than what they would otherwise qualify for if not receiving therapy.
Another problem is the weight applied to parenteral feeding, which some clients postpone to
continue tasting their food. This punishes clients for taking a less risky and less restrictive
alternative that typically will result in a better quality of life, at a sacrifice of fewer hours of
attendant care. Use of the RUGs system has had a tremendously detrimental impact on
individuals with disabilities and has resulted in drastic cuts to DRA’s clients’ hours. They have
had to consider institutionalization should the process not change to provide them with adequate
attendant care hours.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Jack Moore, comment received 7/26/2018 (same comment also submitted in writing by Robert
Moore, comment received 7/31/2018)

Comment Summary: (1) I want to know how the RUG system doesn't classify myself in the
category with the highest hour allotment. Every medical professional I've seen in the 14 years
since my accident has agreed that I require 24-hour a day care, 7 days a week. The reason given
for my exclusion from the highest RUG category was that I didn't have medical devices like peg
tubes, trachs and [V's in my body. This is illogical for 2 reasons, the first being that all these
apparatuses increase the risk for serious infection in my body, and the second being that all these
devices actually lessen the amount of time for care, not increase it. For example, if I had a peg
tube it would take 10 minutes to feed me a meal, and the care attendant doesn't have to be in the
room with me. Whereas, it takes over an hour to feed me a meal with constant attention. (2) Why
is it that disabled people have no voice in deciding their own care? Our quality of life is
determined by a group of people who could care less about our health. My caregiver is only
reimbursed for 5 hours of care daily when my care is round the clock. 5 hours daily isn't even a
full shift of work for any job. (3) It makes no sense for DHS to slash my hours catastrophically
but then offer me 100 hours a month of respite care from a different caregiver at a higher rate. (4)
I've had two appeal hearings after my hours were cut, the first one [ won but after the second one
my hours were cut because essentially I was healthy. Are you aiming for me not to be healthy so
you can put me in a nursing home? (5) None of the questions on the questionnaire uses for the
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RUG system even pertain to me or my physical condition. Questions like have you walked
around the house in the last 2 days is easily answered by simply looking at me. There are
questions about depression and suicide which I know are to ascertain my mental and emotional
state. However, I don't see how my mental and emotional state help me use the bathroom by
myself or feed myself, so why are these questions even on there? None of the answers to the
questions even apply to my situation. The answer that I had to pick most of the time was, the
person did not attempt this task in the last 2 days. That answer implies that [ can do these tasks
but I've just not attempted to. (6) What was the algorithm originally created to determine and
who were the institutions/people it was designed for? Who created the algorithm and what is
their expertise in the healthcare field? If it was designed for an institutional setting how can it be
used on an individual basis when the scale of work is totally different? Is anyone else currently
using this algorithm? If so, is it used as a stand-alone tool or with other assessment tools such as
doctors, nurses, and therapists' input? Has the algorithm been edited or modified from its original
state? If so, why and by who? if an algorithm is to be used as a stand-alone assessment tool, more
thought has to be put into the rules and values within the formula to more adequately address the
daily needs. Please use compassion, understanding, and be open to continually improving the
process, because these are real people with real lives that are attempting to live on their own.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours. Nothing in the proposed rule would modify the availability
of respite services.

Andrea Reaves, comment received 7/26/2018

Comment Summary: [ had a car accident which left me a Quadriplegic from the chest down 19
years ago when I was 16. I do not have family support other than my brother, who is one of my
daily care attendants. My parents passed away. Before that, they were my care attendants. It's
very hard to find caregivers at the low rate of pay they are given, and especially if they are not
getting at least eight full hours a day. My hours were significantly decreased by the use of this
algorithm, and I have not had any improvement in my health condition, and have actually had a
decline in health due to recent pressure sores after they cut my hours. With a registered nurse's
discretion, this would not have happened. The nurses would have been able to see my situation
and know that a decrease in my hours could cause more harm to my health and limit my ability to
be a mother and live in my home and be able to have a job and contribute to my community. My
question is, why must I and thousands of other disabled Arkansans live in constant fear of being
placed in an institution? Why are our hours being cut significantly when our conditions aren't
improving? During my assessments, the nurse couldn't even find the code numbers for many of
my health issues. I also brought today a friend of mine, Randy Hudson, and he is a
Quadriplegic. He was working one evening when two men got in his car, put a gun to him, told
him to drive, and then they shot him, and his car caught on fire and they left the scene. And he is
still receiving eight hours as of now. But for the care that goes into our lives, eight hours is
simply not even enough. But we are here begging for just our eight hours. When they get cut
down to five and six hours, or two hours or three hours, that's ridiculous. We want to live in our
homes and we don't want to be institutionalized. I'm sick of the constant fear that I have lived
with now for 19 years that that's where I'm going to end up and without my daughter, without
what family I have left.
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Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.
Adoption of the proposed rule will not reverse or modify any allocation decision made
prior to May 14, 2018.

Jessie Edwards, comment received 7/26/2018
Comment Summary: I'm a target case manager for our clients that are on the ARChoices waiver.
My caseload is about 40. And out of all 40 of my clients, not one client got an increase.
Most -- pretty much all of my clients got a decrease. People with disabilities are the ones who
have been affected by these changes with this algorithm and are being cut significantly. We have
great DHS nurses, but the only thing they can do to try and help my clients is offer them respite.
That's not a choice for some clients, they don't want strangers in their home. The whole point of
community-based living is choice. Clients like Andrea and my other clients deserve the
opportunity to live in their homes, to contribute to their community. They can't do that if they are
institutionalized. They can't do that, with their hours decreased, if they are dead. A decrease in
hours means not only is the family’s income reduced, it means their health can deteriorate.
Without the proper care they need, they will die. I understand CMS guidelines say we have to use
an algorithm; they want it to be nonbiased. There still should be some room for nurse's
discretion. For 17 years that the waivers have been active, the nurses had that discretion, and they
no longer do.
Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Regina Foster, comment received 7/26/2018

Comment Summary: I'm here on behalf of a family member. He's 64 years old, his mom who is
still living, they live in the home together, is 85. His whole life she and his father have taken total
care of him. He has cerebral palsy, totally dependent on his family. He can do absolutely nothing
for himself. He has the same braces that he was put in in the 1960s. They have never used
services from the state, they have never had caregivers to take care of him. He has never had any
issues with his health except for kidney stones. His father fell dead of an unexpected aortic
aneurism a few years ago, and they came to me for help as the nurse in the family. I took them to
the Baseline DHS office, and the first thing the worker said was, “Had you not waited until now
to decide you need help and not helped by coming in and putting him on a list when he was
younger, you wouldn't be in this situation." I'm about to file his fourth application for
ARChoices. Last year he was approved, but the person who was already coming in to help did
not want to give their Social Security number, afraid they would lose their own benefits, so the
mother continued to pay the worker out of her own pocket. Then they moved from Little Rock to
Humnoke, and when I called to get everything changed, I found out that his services lapsed
because she wasn’t paying the caregiver through ARChoices and they had stopped using the
other services. We filed another application but it was denied because of financial issues. It was
denied again after DHS said that's what you need to do to fix this. They finally shared with me
the attorney information, and the attorney said to appeal. I appealed in April, but they seem to
have no record of it. Two offices gave me different instructions about applying, and I found out
just this week attendant care applications are not being processed. He might qualify for personal
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care hours, but that’s only 4.75 hours per day. He is a 24/7 care person, literally, can't roll
himself over in the bed. They expect to plug in this information into an algorithm without nurse
discretion and come up with these hours for these people? That's nuts. These people matter, and
this is just such a small group of the big picture of the people in our state that need our help, need
our assistance. They want to live lives, they have families, they have children. Please consider
this rule and to change this rule, any other rules that we need to change to make it better for these
people, for our loved ones.

Agency Response: Comment considered. The agency understands the commenter’s
frustration. Because of recent court orders and the limitations of the currently-approved
Medicaid waiver, the agency is currently prohibited from allocating attendant care hours
for new applicants. This has resulted in delays in the initiation of service for both
beneficiaries seeking care through an agency, and beneficiaries seeking self-directed
care. The agency attempted to quickly implement this rule in June by using the
emergency promulgation process as permitted under state law, which would have made it
effective immediately. That emergency promulgation process would have been followed
by a regular rulemaking process because emergency rules are only valid for 120 days.
But the agency was then prohibited by a court order from enacting this proposed rule
through an emergency promulgation; therefore, the agency is required to go through a
30-day public comment period, then consider and respond to public comments, and then
seek legislative review, before the agency may implement the proposed rule. These
timeframes and requirements are established by state law. The agency is proposing this
rule as a short-term measure to ensure that all eligible Arkansans are able to receive the
full range of waiver services while the agency finalizes a new method to allocate
attendant care hours. The agency is not proposing changes to waiver eligibility
requirements or processes in this promulgation, but the agency can consider these
comments for future promulgations.

Thomas Nichols. Disability Rights Arkansas. comment received 7/26/2018

Comment Summary: After reductions in attendant care hours, one of our clients had to relocate
to a trailer without air control, one suffered numerous infections, and one died. If DHS' aim was
to save money, it will be very successful by gradually strangling individuals in this program with
lack of services. We are not here because of a court case, we are not here because of a ruling. We
are here because when DHS implemented this program in 2016, it acted in secret. It willfully
concealed from the public how live-saving attendant care would be allocated to individuals with
serious physical disabilities. These hours of attendant care determine when somebody can use the
toilet, when they can eat, and when they can be moved. DHS could have at any time in the last
year and a half promulgated this rule in a way that is transparent, clear, and meaningful. They
were told by our office, you were on notice when Legal Aid sued you in January of 2017, you
were notified by the Circuit Court days later, you were told again by the Supreme Court in
November of 2017, and then you were twice told again by the Circuit Court in April and May of
2018. It was not enough that you were told you were wrong by the highest court in the state, you
had to have sanctions levied against you to follow the law that allows you to create rules in the
first place. So, now we have a more detailed rule finally submitted for public comment, but it is
the same rule, one that is rife with problems, one that fails to provide adequate care, one that has
zero data to support its hour allocations, and has been criticized in both local and national media.
Even the author of the algorithm on which this is based thinks we should utilize nurse discretion
for exceptions. And yet, after all the complaints, we see no variance in the rule that is being
proposed now. We see no exception for special circumstances when a person's hours are
medically inadequate to provide them care. Instead, we hear from Hearing Officers and even
from OHS' own letter to its beneficiaries that perhaps the individuals who are not receiving an
adequate number of hours should go to a nursing home. An absurd statement about a program
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that is meant to provide care that is adequate to keep someone at home in the community as is
their choice, and as is required by Olmstead. But unless DHS alters this program to ensure
adequate care is provided to individuals with disabilities, this is merely the appearance and
perception of a public comment.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Gary Kevin Hoover. comment received 7/26/2018

Comment Summary: I have pressure sores. And my caregiver has been dealing with pressure
sores for nine years, doing the same job that an RN would be doing, but getting paid just a little
above minimum wage. Now, you tell me what is up with that. That's something wrong. And she
is doing the same job as our RN, who is making over $40,000.00 a year doing nothing. With the
algorithm, she is cut completely out. I have to take part of my little measly check that I get to
help her pay car insurance, which we had to go get a car for me. They are cutting our hours, but
the head of DHS just got a $100,000.00 raise. Who can justify that? Algorithms, you can't tell me
— you can't put a mathematician in front of that and start figuring up, "Well, this, this, this, and
that, that, that," that I'm going to get the same amount of hours as what you get, or they are going
to cut your hours and bump mine up.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours.

Kevin Deliban, Legal Aid of Arkansas. comment received 7/26/2018

Comment Summary: Legal Aid of Arkansas has been litigating this issue with DHS two and a
half years now, and Legal Aid of Arkansas led the lawsuit that resulted in the invalidation of the
algorithm. Legal Aid of Arkansas has made repeated overtures to speak with DHS to resolve our
clients' concerns, and has been rebuffed at every point, which is part of the reason that we are
here and having to discuss the merits of the algorithm in this public forum. It's better for people's
dignity to be at home; it's also better for the state's bottom line. Nationally, states, on average,
spend about half of their long term care dollars on nursing home care and half on home and
community-based care. The really good states spend about 35 percent on nursing home care and
65 percent of their dollars on home and community-based care. Arkansas is the opposite.
Artkansas spends 65 percent of its long term dollars on nursing home care and only 35 percent of
its long term care dollars on home and community-based care. The Stevens group, were
consultants hired by the state to review the Medicaid program, concluded that Arkansas should
re-balance this. There has been no evidence that the state has made any advancements in that
regard, and, the cuts through the RUGS algorithms actually promote the opposite, which is
increased institutionalization. The maximum number of hours somebody can effectively get
under the algorithm is five and a half hours of care per day. Five and a half hours of care per day.
For individuals with Cerebral Palsy, Multiple Sclerosis, Quadriplegia, histories of broken hips,
and other advanced ailments five and a half hours a day of care has been nowhere near enough to
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cover folks' needs. People have gone without food, people lie in their own filth, people end up
being socially isolated. If you have a trach, IV meds, IV feeding, suctioning, or a ventilator or
respirator, and only in those situations, there is a chance, not a guarantee, that you can get six and
a half hours a day of care, which is still woefully inadequate based on our clients' experiences to
meet their care needs. The highest RUG would allow around 11 and a half to 12 hours a day of
care. But in the two and a half years that this program has been in existence, one person has been
placed in that RUG. So, five and a half hours is the effective maximum, six and a half if you have
one of those few treatments, either of which is a reduction from the maximum amount of care
that was available under the AAPD program or the Elders Choice program. For those on Elders
Choice, the maximum was roughly seven hours a day of care, and for AAPD, the maximum was
eight hours a day of care. Many people get even less who have similar severity of needs. One of
our clients who has been the plaintiff in the lawsuit, Bradley Ledgerwood, was put in a category
that gets 32 hours a week of care, or four and a half hours a day. He has Cerebral Palsy. He can't
functionally move and operate any of his limbs. In addition to just providing insufficient care, the
RUGS methodology cut the hours of care of people who demonstrated no medical improvement.
When RUGS was introduced, DHS did not show that somebody actually improved their
condition and needed fewer hours of care. DHS justified this by saying that people who were
receiving more hours under the system of nurse discretion were receiving too many hours, that
the algorithm was correcting for over-allocations. Eight hours a day of care that Bradley
Ledgerwood was receiving was not too many, or the eight for Shannon Brumley, or the eight for
Dana Wolfe, or any of the other hundred plus clients that we have represented over the last two
and a half years. Before the algorithm, we had zero cases about the number of hours people were
getting. Half of the program beneficiaries have been reduced as of May 2016, which is the last
time that DHS generated any data. DHS has not done any sort of analytics to determine who has
been hurt, who has been benefited. They couldn't tell you how big the average increase was for
those 43 percent of people who received an increase, and they can't tell you how big the cut on
average was for those 47 percent of people who have been decreased. Anecdotally, based on our
clients' experiences, it seems that the cuts have been much larger than whatever increases have
occurred, and that the cuts have hit the people at the highest levels of need the hardest. The
RUGS methodology has not been meaningfully validated or verified in Arkansas. The only
validations that took place were in Ontario, Canada and Michigan. I don't know that they are that
much familiar with Arkansas. DHS says that it used a one-year span of historical paid claims data
to come up with the number of hours somebody should get in a RUG. DHS admitted in federal
court filings that they don't have that data. Nobody within the agency understood how the
algorithm worked at all until over a year into litigation. They did no meaningful projections
about who would be affected and how while they were considering adoption of the RUGS
algorithm, none. Doctor Fries, the founder of the RUGs, has a set of recommendations that
people who have been existing before the algorithm should be grandfathered in. Doctor Fries
says it's not fair that somebody who was evaluated by a nurse is going to get drastically cut by an
algorithm. Some of the internal staff at DHS advocated that nurses have some discretion to
change the hours upwards or downwards. The agency overruled them. Now, the so-called reason
for switching to the algorithm is that it is objective, less biased and more fair than the system of
nurse discretion that existed beforehand. However, there was not one single documented report
that a nurse was giving too many or too few hours before the algorithm. DHS' implementation of
RUGS was filled with software errors the agency did not catch. We got data from DHS that
showed that 150 individuals with Cerebral Palsy had been denied an average of 25 hours a month
of care. DHS did nothing to fix that until a KARK report came out. And DHS did nothing to try
to address all the care that the people went without before. There is still an error in DHS'
software that was identified in October of 2016. Doctor Fries developed the algorithm to account
for the diagnosis of diabetes. We learned in 2016, October, that DHS' software was not picking
up diabetes. Doctor Fries ran a statistical report after that that determined that almost one-fifth of
all people on ARChoices were affected by that software error. To-date, DHS has done nothing to
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fix the software error with regards to diabetes. Next is the issue of fairness and understanding.
The algorithm is 21 pages of computer code. Clients have often come to us after they lost their
appeal, or after they decided it wasn't even worth appealing, because they couldn't understand
how it worked. They didn't know what they had to prove. The algorithm doesn't operate
according to what individuals like you and me might think are important. It looks at certain
disease diagnoses, and then it looks at certain functional limitations. So, if somebody is
paralyzed, the algorithm doesn't give somebody any more hours or less hours based on your
ability to get around the house. It doesn't give anybody more or less hours based on your ability
to prepare food for yourself or to do household chores. So, the algorithm excludes many factors
that a nurse previously took into account to decide if a particular number of hours were correct.
Because the algorithm hasn't been intelligible to folks, people haven't had a fair chance to fight,
and many people got cut through administrative hearings. DHS' statistics on administrative
hearings were dismal. In October of 2016, there were nearly 100 people who had hearings, seven
won. Nobody unrepresented during the year of 2016 prevailed in an administrative hearing. The
other issue with not being able to understand how the algorithm works is that you can't plan your
care. Now, the last thing I would like to close on is the idea that the RUGS algorithm is somehow
necessary for DHS to operate the ARChoices program. That is factually incorrect. CMS
guidelines said, "We expressly decline to," quote, "'specify the instruments or techniques that
should be used to secure the information necessary to determine an individual's functional need,
person-centered service plan, or service budget." CMS does not require in any regulation that a
state agency like DHS use an algorithm. There is an available alternative which is the system of
nurse discretion that had existed prior to the use of the algorithm. DHS is not forced to adopt an
algorithm. And even if it chooses to adopt an algorithm, it is not forced to defer totally to what
the algorithm says. Legal Aid of Arkansas filed a lawsuit on June 29th to force DHS to resume
providing attendant care to people who were seeking to be on the program. That lawsuit states
that DHS has multiple duties to continue operating the program, that DHS can't just suspend a
key part of the program, the allocation of attendant care. Since OHS has suspended the provision
of that attendant care, starting on May 14" when the algorithm was invalidated, there is a backlog
now of 2,700 assessments that have to be done. Nothing has forced DHS to suspend care
allocation.

Agency Response: Comment considered. The RUGs algorithm itself was not invalidated
in the litigation referred to and pursued by the commenter, but rather the underlying rule
that was intended to implement it. An injunction sought by the commenter is what forced
the agency to stop allocating attendant care hours for ARChoices beneficiaries. The
agency attempted to quickly implement this rule in June by using the emergency
promulgation process as permitted under state law, which would have made it effective
immediately. That emergency promulgation process would have been followed by a
regular rulemaking process with public notice and comment because emergency rules are
only valid for 120 days. But the agency was then prohibited by a court order from
enacting this proposed rule through an emergency promulgation; therefore, the agency is
required to go through a 30-day public comment period, then consider and respond to
public comments, and then seek legislative review, before the agency may implement the
proposed rule. These timeframes and requirements are established by state law. The
RUGs methodology is currently the only method permitted, under the terms of the
ARChoices Medicaid Waiver as approved by CMS, to allocate attendant care hours for
beneficiaries. Because of the court orders and the limitations of the waiver approval, the
agency is currently prohibited from allocating attendant care hours for new applicants.
This has resulted in delays in the initiation of service for both beneficiaries seeking care
through an agency, and beneficiaries seeking self-directed care. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
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measure to ensure that no eligible Arkansan is denied waiver services while the new
method 1s finalized. The fact that the RUGS methodology was subjected to studies in
other regions of the county does not mean those studies were not applicable to
Arkansans. An individual who has needs with activities of daily living like toileting,
bathing, or transferring in the northern United States or Canada is similar to an
individual living anywhere else. The commenter asserts that the RUGs methodology has
an “error” regarding how diabetes is accounted for in the algorithm. Yet documentation
submitted by the commenter shows that the founder of the RUGs methodology explicitly
determined that the treatment of diabetes in the methodology is not an “error.” Some
states use a RUGs methodology that takes diabetes into account as a factor; other states,
including Arkansas, have modified the methodology so that diabetes is not taken into
account, since the functional impairments related to diabetes are already measured
elsewhere in the algorithm. This difference is a matter of a policy choice by different
states using slightly different variations of the RUGs methodology. It is not a software
error.

Cathy Cagle, comment received 7/26/2018

Comment Summary: I have taken care of my grandson since he was born. He has something
called schizencephaly with septa optic dysplasia. My fear is that there is no category in this
algorithm where he will fit. Doctors told me I should just put him away, but I never did and I
never gave up. Right before he turned 18, we got him on a Medicaid waiver, and Central
Arkansas Disabilities has helped me do things for him that I could never do. There is just such a
lack of humanity in this algorithm. You know, how can you put somebody in a system and have a
computer spit out and decide whether or not you need help? And what if you don't fit in that box?
It takes a human with compassion to make that diagnosis about care.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.
Nothing in the proposed rule will affect benefits provided to developmentally disabled
beneficiaries under other waiver programs outside of ARChoices.

Sandra Mancell, comment received 7/26/2018

Comment Summary: while I appreciate that you need to come up with some form to determine
what kind of hours that someone needs at home, you have taken the RUGS system that CMS
developed and we have been dealing with in long term care for almost 30 years. The problem of
what you are trying to do is take those assessments and put it from a congregate setting and use it
in the home setting. You need to build in some extra times that are available for not everybody
needs to do their ADLs all in the exact same moment.

Agency Response: Comment considered. Arkansas does not use the RUGs methodology
in nursing homes or other long-term care facility settings. The version of the RUGs
methodology used by Arkansas was developed specifically for use in home- and
community-based settings.

Shelley Muscovalley. comment received 7/26/2018

Comment Summary: I have been a registered nurse for 44 years. When we talk about nurse
discretion, we are talking about something that we think we need to take away because it's
subjective. We need to keep it because it's subjective. There is some intuitive ability that we don't
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even havé to think words on, and certainly not numbers, that comes with an aggregate of
experience. There are all kinds of settings where we are going to identify something that a list of
questions on the algorithm cannot. The people that these programs serve seem like other people
to us. Nobody is exempt. These programs, ARChoices, serves people who are often in the last
days, weeks, months, years of their lives. Nobody is exempt. We all have that to do; right? So, if
it's not good for all of us, it's not good for any of us. Right now, we need to listen, keep the
nursing in there, we can save you money down the line. We can preserve the humanity. I think
taking all of that out, it kind of it diminishes the value of having an RN, it almost seems to be
under the guise of an RN assessment when we really aren't seeing that experience and knowledge
and critical thinking being used.

Agency Response: Comment considered. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized.

Bradley Ledgerwood, comment received 7/27/2018

Comment Summary: Caregiving for a total care patient is a 24/7 job and we are just asking for
one eight-hour shift, in my opinion we are just asking for the bare minimum of the state. If you
paid for even two shifts it would be cheaper than nursing home care and much better personal
care. One of the criteria for more hours is being on a respirator and what they are telling me is
the life of somebody on a respirator is worth more than mine because the respirator could quit
anytime, but if left alone and there was a fire I could die because I cannot get out of a house by
myself. That would seem to be discrimination. It is highly offensive to the disabled community
that the DHS Director got a major pay raise after being there just three months when you cut
services to individuals who desperately need the services. With the cost of in-home care being so
much cheaper, is the reason you are cutting services is to force people into nursing homes?
Could it be that nursing homes are greasing your palms? Because DHS states that ARChoices is a
cheaper program to stay on and you get better care, and nursing home care costs 2.34 times more
on average than in-home services.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. Reports of
suspected waste, fraud, or abuse in this or any area of the Medicaid program can be made
to the Arkansas Medicaid Inspector General Hotline at (855) 527-6644 or
https://omig.arkansas.gov/fraud-form, or to the Attorney General’s Medicaid I'raud
Control Unit at https://arkansasag.gov/forms/medicaid-fraud-reporting/. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Richard Braughton, comment received 7/29/2018

Comment Summary: At my personal care agency, we have had 3 RNs leave our employment to
take lucrative employment with the state. Now the DHS RNs no longer have to think by creating
plans of care, they just input information into the RUG and see what comes out. They no longer
have to travel to the home and evaluate the patient. The impacts of the RUGs are increased pay
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for DHS RNs; decreased hours for the patient; decreased money for caregivers; decreased money
for the agency employing the caregivers; and overall decreased employment in the state. DHS
should replace the RNs that are now doing nothing other than data entry with LPNs; increase the
rate paid to personal care agencies; allow personal care agencies to provide catheter care and
wound care; create a standardized unit of measurement based on ADLs; understand that toileting
for one person is not the same as toileting for another person; allow 4-, 6-, and 8-hour daily
increments as an alternative; choose hours based on a yearly maximum, not a weekly or monthly
maximum,; and eliminate respite care.

Agency Response: Comment considered. DHS RNs are still responsible to personally
visit each ARChoices beneficiary and create a care plan for that beneficiary. DHS RNs
are paid on the basis of the statewide pay plan. Nothing in this promulgation changes or
relates to nurse responsibilities or pay. The RUGs methodology is currently the only
method permitted, under the terms of the ARChoices Medicaid Waiver as approved by
CMS, to allocate attendant care hours for beneficiaries. The agency is developing plans
to propose a new method and to seek CMS approval of that method; in the meantime, the
agency proposes to adopt the RUGs methodology as a short-term measure to ensure that
no eligible Arkansan is denied waiver services while the new method is finalized. The
agency is not proposing changes in this promulgation to reimbursement rates, units of
service, or waiver services other than attendant care, but the agency can consider these
comments for future promulgations.

Donnita Acuff. Prairie Grove, AR, comment received 7/30/2018

Comment Summary: No one could ever make me believe that a computer can feel a person's
pain. I believe the algorithm was set up to save the state oodles of money by not having to pay
nurses and caregivers for as much time. Nurses are human, and many have experience with
patients with diseases like my mom. This program not only hinders my mother's care and quality
of life, but it also messes things up for me. I have to spend much more time away from my mom
working or trying to find work outside the home and cannot give her the care she needs. When I
am gone, she holds her bladder much too long because she is afraid to try to walk by herself. She
eats stuff like crackers, Vienna Sausage, and stuff that is not refrigerated. If I cannot take care of
my mother, I do not what she will do. She cannot go in a home because she cannot breathe odors.
When making your decision, please consider that software cannot smell, feel, hear, or see, so
how in thunder can it diagnose how much care my mom needs, or how repetitious sounds drive
her insane, or odors stop her from breathing, or how can it feel the pain she experiences? How
could it possible know what it 1s like to fight for your breath? It cannot! It is simply saying what
it was programmed to say about a disease.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan 1s denied waiver services while the new
method is finalized.

Donna Cornett, Prairie Grove. AR. comment received 7/30/2018

Comment Summary: I do not believe the RUGs algorithm is a good method, nor is it fair to use
software of any kind to diagnose what is wrong with someone, or how much pain they are in, or
how many hours of care they need. That is what doctors are supposed to do. I know for a fact that
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pain from one disease will not act the same with one person as it does when another person as
that same disease. Therefore, [ know that the RUGs algorithm is not accurate. I do not understand
it enough to know how it works but I do know it is not accurate. To let a software program
diagnose how sick we are and how much care we need is totally ridiculous, not fair, and not
accurate. I believe the RUGs program should be done away with for good.

Agency Response: Comment considered. The purpose of having an objective
methodology for allocating attendant care hours is to ensure that each beneficiary
receives a sufficient number of hours based on that individual beneficiary’s assessed
needs for assistance with activities of daily living (ADLs), and that the hours allocated
are consistent across the state for similarly-situated beneficiaries. The agency is
proposing this rule as a short-term measure to ensure that all eligible Arkansans are able
to receive the full range of waiver services while the agency finalizes a new method to
allocate attendant care hours.

Ann Ledgerwood, comment received 7/30/2018

Comment Summary: It is difficult to understand why DHS is cutting services for clients who
depend on someone for all aspects of daily living. Someone insinuated that it was budget cuts,
but we know about the audits and the money that was unaccounted for, and the money that has
been wasted on computer programs, as well as the large raise the director received; the focus
should be there. We were told because nurses were showing favoritism; if that were the case,
why lower total care patients to a lower level that causes hardships? We have been told care
givers were trying to live off the government; I have had a government job with all the perks, I've
done this caregiving job with no benefits, the government job was much easier and paid lots
better. I believe any job in DHS would be living off the government if that were the case. Just put
these clients in a category that would give them adequate hours to continue to live in their homes.
I don’t think 8 hours a day for a 24 hour a day job is asking too much, considering they receive
one-on-one care for lots less cost than a nursing home.

Agency Response: Comment considered. When the agency first implemented the RUGs
methodology, it also increased the cap on the number of participants younger than 65,
and it ended waitlists for services that were in effect prior to ARChoices. As a result,
several hundred waitlisted individuals immediately became eligible for waiver services
and began receiving services shortly thereafter. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Ed Holman. Retirement Services of Arkansas, LI.C, Little Rock. AR, comment received
7/31/2018

Comment Summary: As a provider of services for the elderly and handicapped, our entire
business model 1s at risk every time a change is discussed. The trend recently has been to reduce
payments to providers despite rising labor costs, insurance costs, utility costs and virtually every
commodity and supply we use going up as well. What is the rationale or goals for going to a new
computerized system such as an algorithm? I do not see this as a Federal requirement. Before a
system is implemented we need to know the experience of its use elsewhere. If clear answers and
data are not available, then I have to question the validity of the system for use with our fragile
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patients/residents. In any computer program or algorithm, all aspects of the supplier’s
recommendations should be followed. In the case of this algorithm, it seems essential that the
doctor’s recommendation for extra hours at the nurse’s discretion be followed. Provider input
must be a factor in determining the time for tasks. Since we are dealing with humans with
varying skills and abilities, the time for tasks have to have flexibility for providing services.
There is no “cookie cutter” approach to saying how long a med pass, a bath, dressing, meal prep,
or other task should take. The person doing an assessment can do their interview, but they also
need to seek input from the people actually doing the work, the beneficiary, and the family if
they are involved. Only after the above input is processed, can a fair estimate of time be made.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

June Pike, Bella Vista, AR, comment received 7/31/2018

Comment Summary: In my assessment last year my hours were cut back to 99 hours a month,
and my respite hours were completely taken away. Because my husband is ninety years old, I get
up during the night to assist him. My sleep is interrupted so that I seldom, if ever, have a full

night’s sleep, yet my respite hours were taken away. [ would disagree with the continuation of
the RUGs methodology.

Agency Response: Comment considered. The agency is developing plans to propose a
new attendant care hour allocation method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized. Nothing in the proposed rule would modify or restrict the
availability of respite services. Respite services are not allocated using the RUGs
methodology.

James Grable, Manila, AR, comment received 7/31/2018

Comment Summary: I received six hours per week of home aid before the new RUG, but two
days after the nurse from my agency told me I was approved, I got a letter from Optum saying I
needed zero hours per week and terminated me. The RUG program tested up north has nothing to
do with health programs in the south. I need assistant with bathing as well as sundry other help at
home. I don’t drive, so my caregiver is the only way I have to get anything I need from the store
or pay my bills. I am 100% disabled but according to the RUG program I should be able to go
dancing. I have never heard of any program not going through a complete testing procedure
before implementing it. Please reconsider your plans to start all this mess again.

Agency Response: Comment considered. The RUGs methodology and the proposed rule

~ relate only to attendant care services under the ARChoices waiver. They do not relate to
personal care services or to the assessments administered by Optum. The fact that the
RUGS methodology was subjected to studies in other regions of the county does not
mean those studies were not applicable to Arkansans. An individual who has needs with
activities of daily living like toileting, bathing, or transferring in the northern United
States or Canada is similar to an individual living anywhere else. The agency is
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developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Kent Schroeder. Arkansas Residential Assisted Living Association (ARATLA). comment received
7/31/2018

Comment Summary: We have been concerned about the amount of care allocated to the disabled
persons under the AR Choices program and their inability to function with that care. We
understand that a computer assessment that was RUG based was being used to cut the care given
and that a different one is being put in its place. We were told we would be given information to
show how one compared to the other, and we requested that information but did not receive it.
We are especially concerned that the same or similar algorithms will be applied to the Living
Choices Waiver as well. When there is a disagreement between a recipient’s caregiver or doctor
and the amount of care determined by the computer algorithm, is there some method of getting to
a workable solution? We were told this method is used in another state. Has there been an
attempt to determine the adequacy of the program in that state and its applicability to Arkansas? I
am assuming that the result of this program is intended to save the state money by reducing the
amount of care being delivered. Was this the experience in the home state of the program?

Agency Response: Comment considered. The methodology in the proposed rule for
allocating attendant care hours is the same methodology used by DHS prior to May 14,
2018. The RUGs methodology 1s currently the only method permitted, under the terms of
the ARChoices Medicaid Waiver as approved by CMS, to allocate attendant care hours
for beneficiaries. The agency is developing plans to propese a new method and to seek
CMS approval of that method; in the meantime, the agency proposes to adopt the RUGs
methodology as a short-term measure to ensure that no eligible Arkansan is denied
waiver services while the new method is finalized. Nothing in the proposed rule affects
the Living Choices Medicaid waiver.

Robert Wright. Arkansas Residential Assisted Living Association (ARALA). comment received
7/31/2018

Comment Summary: We have been concerned about the amount of care allocated to the disabled
persons under the AR Choices program and their inability to function with that care. We
understand that a computer assessment that was RUG based was being used to cut the care given
and that a different one is being put in its place. We were told we would be given information to
show how one compared to the other, and we requested that information but did not receive it.
We are especially concerned that the same or similar algorithms will be applied to the Living
Choices Waiver as well. When there is a disagreement between a recipient’s caregiver or doctor
and the amount of care determined by the computer algorithm, is there some method of getting to
a workable solution? We were told this method is used in another state. Has there been an
attempt to determine the adequacy of the program in that state and its applicability to Arkansas? I
am assuming that the result of this program is intended to save the state money by reducing the
amount of care being delivered. Was this the experience in the home state of the program?

Agency Response: Comment considered. The methodology in the proposed rule for
allocating attendant care hours is the same methodology used by DHS prior to May 14,
2018. The RUGs methodology is currently the only method permitted, under the terms of
the ARChoices Medicaid Waiver as approved by CMS, to allocate attendant care hours
for beneficiaries. The agency is developing plans to propose a new method and to seek
CMS approval of that method; in the meantime, the agency proposes to adopt the RUGs
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methodology as a short-term measure to ensure that no eligible Arkansan is denied
waiver services while the new method is finalized.

Betty Bullock. comment received 7/31/2018

Comment Summary: I lost hours, and I am in worse shape than [ was. I feel it is in the best
interest of the clients and the state to go back to how it was. The new way is wrong; each
person’s needs are different and should be looked at with a nurse who has a idea of the needs of
the people. I feel the Judge was in his rights to call it as he saw it. Please let it be known the new
way 1s not working.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Melissa Harville, comment received 7/31/2018

Comment Summary: This Algorithm is nothing more than a bullying attempt by DHS and a big
pain in the rear as well as a slap in the face of the elderly, disabled, and their caregivers who
provide the care they need. The purpose of the AR Choices program in to help these people stay
in their homes and get the care they need and be an active part of society instead of being
confined to a Nursing Home or other type of facility. I have been a caregiver for 9 years and have
never seen something as crazy as this is. My client/boyfriend is paralyzed from the waist down
and his condition has not changed other than a pressure sore reopening. When we received the
new plan of care his hours dropped from 172 down to 137. After an appeal, the hearing officer
ordered a new assessment and stated the hours should be increased to 161. I don't get to just work
6 hours and go home or to another job, because I live here and am on call 24/7 to take care of his
needs. There is no one to come in and take over and there are some nights I'm up every 2 hours. 1
have had regular jobs with benefits, and they were not as stressful as it is being a caregiver and
the pay was even better. You cannot just group people into categories and make each group get
the same amount of hours, because each person is different and no two or the same. The
algorithm does just that, it puts everyone that's in a wheelchair in the same category and assigns
the same hours no matter their limitations. Computers cannot decide what's right for someone
much less what they need or how long it will take for each task to be completed. Putting time
limits on how long it takes a for things to get done causes unwanted stress on both the client and
caregiver and causes them to rush and puts the client at risk of injury. Some of the questions the
algorithm asks are nothing more than stupid and unnecessary. Asking someone who is paralyzed
if they have walked in the last 3 days is a slap in the face. If anything, make the questions fit the
diagnosis because everyone is different. Don't put people in a one size fits all box and also think
about increasing the pay caregivers receive and bring back nurse discretion because it does work.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
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measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Pam Johnson, Sources for Community Independent Living Services. Fayetteville, AR. comment
received 7/31/2018

Comment Summary: I have been working with individuals in waiver programs for about 6 years
now as a case manager, so I have seen how the assessments and re-evaluations have evolved
during that time. Many of the clients [ serve have difficulty answering questions due to cognitive
impairments, lack of communication skills, and/or inability to recall instances that attribute to the
answers which affect the hours of support. As a result, individuals have had their hours cut after
the algorithm was implemented. The cuts in hours after the implementation of the algorithm have
been detrimental to many clients. There seems to be no room for extenuating circumstances to
affect the computerized outcome. I understand that there needed to be a consistent evaluation

tool for client needs, but there has to be a human element to augment the algorithm. Two
examples I can share about the negative impact of reduced hours: One client has anoxic brain
damage and is non-responsive with spastic quadriplegia. Her mother is her primary caregiver
who attends the client during the night time hours and utilizes agency aides for daytime and
evening. Originally, she had a total of 70 hours per week (10 hours per day). She also was able
to access respite occasionally. This was manageable, but in 2016 her hours were cut. There are
no other family members available to help. To make up for the loss of hours, Mom has
exhausted her savings and monthly social security to pay for help. The client is not elderly and
her living in a nursing home for many more years would surely be a greater expense to taxpayers
than her remaining at home with a few more hours per week. Example Two: Client’s hours were
cut to less than 4.5 hours per day. Because he must be transferred with a patient lift (Hoyer), his
hours are split between morning and evening to get him out of bed into his motorized wheel chair
and then back into bed. With about 2 hours per shift, it 1s difficult to meet his needs. Most of the
time is used up with transferring, dressing, and making him a meal. He is able to use his
motorized wheelchair to go to doctor appointments, make the short trip to a nearby grocery store
by himself using public and Medicaid transit, pay bills, and visit neighbors in his apartment
complex. He isn’t able to shower, toilet, or cook meals, clean, dress, or transfer by himself. Tt 1s
difficult to get aides to come for only two hours so sometimes no one comes. He has no family
nearby and actually the apartment manager called Adult Protective Services because of the
reduced hours leading to his being in one position for so long. He didn’t want to tell his support
team about this situation because he was afraid that he would be sent to a nursing home. With
proper caregiver assistance, he can do very well living in an apartment as he did for years prior to
the cut. I am asking that the algorithm be replaced with an appropriate method of evaluation that
doesn’t negatively affect individuals® health, safety, and quality of life.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.
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Gregory A. Hunter, El Dorado. AR. comment received 7/31/2018

Comment Summary: I am a stroke survivor and on dialysis. I have had my hours cut from 72
every two weeks to 28 every two weeks. I am now down to nothing, because I am waiting on a
background check since March 12, 2018. I am still not physically able to take care of myself and
am in need of the home care assistance.

Agency Response: Comment considered. The methodology in the proposed rule for
allocating attendant care hours is the same methodology used by DHS prior to May 14,
2018. Adoption of the proposed rule will not reverse or modify any allocation decision
made prior to May 14, 2018. The agency is proposing this rule as a short-term measure to
ensure that all eligible Arkansans are able to receive the full range of waiver services
while the agency finalizes a new method to allocate attendant care hours.

Bobbie Riffle. Sherwood. AR. comment received 7/31/2018

Comment Summary: My daughter has been on ARChoices since its inception, and on the
Alternative Waiver program since 2002. We have changed to the DDS Waiver to get more
service and help. My comments are not for us to get more hours under the RUG program, but to
ask that use of the RUG program be eliminated for the sake of other disabled families in need of
help. You cannot take the caring human factor out of this process and do a good job! A robot
cannot see, hear, and make decisions that only humans can make, and neither can this computer
program do that from a few questions. It is my hope that this RUG methodology will be trashed
and you will go back to nurse and doctor evaluation of need; and that personnel will be trained to
care about their work and the needs of the client or be fired. It is also my hope that hearing
officers for appeals will not be DHS employees.

Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized. Nothing in the proposed rule relates to appeal procedures or the
qualifications of hearing officers, although this comment may be considered in future
promulgations.

Kevin DeLiban, Legal Aid of Arkansas. comment received 7/31/2018

Comment Summary: DHS’s proposed rule uses an algorithm-based methodology known as
RUGs, which is short for Resource Utilization Groups, for allocating attendant care services
under the ARChoices program. DHS first implemented the RUGs methodology to allocate
attendant care in 2016, marking a departure from the 17-year practice of using the professional
judgment of the agency’s registered nurses. RUGs takes about 60 questions from a 286-question
assessment survey and sorts an individual into one of 23 tiers (or “resource utilization groups™)
with a fixed number of hours set for each group. No variation from the fixed number of hours is
allowed. (I) RUGs provide insufficient care to meet the care needs of the ARChoices
beneficiaries who have come to Legal Aid. Prior to 2016, individuals under age 65 could receive
a maximum of 56 attendant care hours per week, and individuals age 65 or over could receive a
maximum of 48 attendant care hours per week. As DHS has implemented RUGs, an individual is
limited to a monthly maximum of 161 hours unless she requires IV medication, suctioning,
tracheostomy care, a ventilator or respirator, or parenteral/abdominal feeding. This effective
maximum—roughly 37 hours per week or 5.5 hours per days—is insufficient to meet the care
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needs of many individuals who lack the treatments needed to qualify for more hours. There is no
variation allowed from the fixed number of hours. In those rare circumstances where an
individual qualifies for placements in a RUG with more hours, the care is still insufficient for
most care needs. (II) Reductions in Home and Community-Based Services through use of the
RUGs methodology may increase costs to the state. DHS’s own estimates show that, on average,
institutional care in a nursing facility is 2.76 times more expensive than community-based care.
Use of the RUGs methodology runs counter to recommendations to re-balance DHS’s spending
on Medicaid long-term care from institutions to community-based care. (III) RUGs cuts the
attendant care hours of people who have demonstrated no medical improvement. Upon
introduction, RUGs resulted in cuts to 47% of program beneficiaries. There were no adjustments
made to accommodate these individuals or grandfather them in to the new system to lessen the
shock of drastic care cuts. (IV) DHS did not meaningfully validate RUGs in Arkansas and lost
key data. To the extent that the RUGs methodology was subjected to studies to determine its
validity, such studies happened in Ontario, Canada, and Michigan. These studies are not
inherently applicable to Arkansas, and DHS did not independently verify the validity of the
RUGS sorting process in Arkansas. DHS did not investigate any other case mix systems prior to
adopting RUGs. To the extent DHS did any data-driven analysis in initially determining the
amount of attendant care to associate with each RUG, the data has been lost. DHS apparently did
not develop any internal capacity to meaningfully evaluate the efficacy of the RUGs
methodology. (V) There is no documented evidence of problems with the pre-existing system of
nurse discretion. Prior to implementing RUGs, DHS did not conduct a single study regarding
hour allocation imbalances, did not conduct any budgetary analysis showing that nurses were
giving too many or too few hours, and did not give any written instructions to nurses to change
their allocation practices. (VI) DHS’s implementation of RUGs has been filled with software
errors that the agency did not catch. Although the RUGs algorithm is supposed to consider
diagnoses of cerebral palsy, septicemia, and diabetes in making its decisions, DHS’s software
failed to take any of these into account. As a result, roughly 150 individuals with cerebral palsy
were denied an average of 25 care hours per month for a period of nearly two years. These
software errors—especially the fact that DHS did not catch them on its own—demonstrate the
problem of running a highly complex, algorithm-based system that the agency itself does not
fully understand or have the skills to monitor. (VII) DHS’s implementation of the RUGs
methodology runs counter to best practices advanced by its founder. Brant Fries originally
developed the RUGs to predict the expected burden of care of new admissions to nursing
facilities. Eventually, he expanded the RUGs to the home-care setting. Even then, though, he did
not develop the RUGs methodology to be used as a definitive methodology for allocating care,
but rather as a tool for predicting the relative burden of caring for individuals with various
characteristics. (VIII) Clients have found the complicated RUGs algorithm to be unfair. The
algorithm itself is 21 pages of computer code. Though Legal Aid has shown the algorithm to
clients, they are unable to understand it. Thus, people on the program cannot understand the
criteria by which they are judged, cannot fight reductions, and cannot plan for the future. The
algorithm excludes a doctor's opinion about the amount of care someone needs. (IX) An
algorithm is not required by CMS. CMS does not require states to use any particular method for
allocating attendant care. Indeed, CMS has expressly declined to “specif[y] the instruments or
techniques that should be used to secure the information necessary to determine an individual’s
functional need, person-centered service plan, or service budget.” Nothing would prevent DHS
from using the system of nurse discretion that had been used for at least 17 years before RUGs
was implemented. CMS approved the use of nurse discretion under the same regulations that are
in still in effect. DHS has the capacity and knowledge on staff to make allocation decisions using
the system of nurse discretion.
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Agency Response: Comment considered. The RUGs algorithm itself was not invalidated
in the litigation referred to and pursued by the commenter, but rather the underlying rule
that was intended to implement it. An injunction sought by the commenter is what forced
the agency to stop allocating attendant care hours for ARChoices beneficiaries. The
agency attempted to quickly implement this rule in June by using the emergency
promulgation process as permitted under state law, which would have made it effective
immediately. That emergency promulgation process would have been followed by a
regular rulemaking process with public notice and comment because emergency rules are
only valid for 120 days. But the agency was then prohibited by a court order from
enacting this proposed rule through an emergency promulgation; therefore, the agency is
required to go through a 30-day public comment period, then consider and respond to
public comments, and then seek legislative review, before the agency may implement the
proposed rule. These timeframes and requirements are established by state law. The
RUGs methodology is currently the only method permitted, under the terms of the
ARChoices Medicaid Waiver as approved by CMS, to allocate attendant care hours for
beneficiaries. Because of the court orders and the limitations of the waiver approval, the
agency is currently prohibited from allocating attendant care hours for new applicants.
This has resulted in delays in the initiation of service for both beneficiaries seeking care
through an agency, and beneficiaries seeking self-directed care. The agency is
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized. The fact that the RUGS methodology was subjected to studies in
other regions of the county does not mean those studies were not applicable to
Arkansans. An individual who has needs with activities of daily living like toileting,
bathing, or transferring in the northern United States or Canada is similar to an
individual living anywhere else. The commenter asserts that the RUGs methodology has
an “error” regarding how diabetes is accounted for in the algorithm. Yet documentation
submitted by the commenter shows that the founder of the RUGs methodology explicitly
determined that the treatment of diabetes in the methodology is not an “error.” Some
states use a RUGs methodology that takes diabetes into account as a factor; other states,
including Arkansas, have modified the methodology so that diabetes is not taken into
account, since the functional impairments related to diabetes are already measured
elsewhere in the algorithm. This difference is a matter of a policy choice by different
states using slightly different variations of the RUGs methodology. It is not a software
error.

Jane Grey, Rogers, AR. comment received 7/31/2018

Comment Summary: It was wrong to take away the nurses’ discretion of deciding attendant care
and using a computer. | have a client who is a quadriplegic, and his hours were reduced from 47
hours per week to only 37 hours per week. He could not get respite as he lived alone. Another
client who is up walking around got more attendant care hours than he did simply because she
went to doctors more and went to the ER a lot. The quadriplegic client’s caregiver stays with him
24 hours a day even though he is only paid for 37 hours per week. The old system where the
DHS nurses used paper and made their own assessments on what they actually saw worked much
better. I wonder if DHS is trying to force these clients to go into a nursing home. The majority of
people want to stay in their homes. I hope you will make the necessary changes to the
ARChoices Program where they can.
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Agency Response: Comment considered. Because of recent court orders and the
limitations of the currently-approved Medicaid waiver, the agency is currently prohibited
from allocating attendant care hours for new applicants. The RUGs methodology is
currently the only method permitted, under the terms of the ARChoices Medicaid Waiver
as approved by CMS, to allocate attendant care hours for beneficiaries. The agency 1s
developing plans to propose a new method and to seek CMS approval of that method; in
the meantime, the agency proposes to adopt the RUGs methodology as a short-term
measure to ensure that no eligible Arkansan is denied waiver services while the new
method is finalized.

Robert Wright, Arkansas Association of Area Agencies on Aging (5A), comment received

7/31/2018

Comment Summary: There is no question that older people have been impacted by the change to
the ARPath Assessment Tool. When the conversion occurred, we observed that some older
waiver recipients had total allocated hours reduced, and a few gained a small number of hours.
Unlike the physically-disabled community that accesses waiver services for many years, the
average older consumer has waiver services for approximately 28 months. As a result, the
majority of active aged ARChoices consumer have only been assessed by the ARPath tool and
have no other methodology with which to compare. Illustrating the dire necessity of this
program, a full one-third of those departing the program are due to death, with another one-third
entering a long-term care facility. We agree that errors detected in the software should be
immediately corrected upon discovery, and that DHS staff should have a working knowledge of
the algorithm and be able to explain how results are arrived at in layman terms. Assessments and
reassessments should be accomplished in a timely manner that provides ready access to services.
While the current ARPath tool may not be the best mechanism to assess older Arkansans in a
home- and community-based setting, it is the tool that has been in place for 30 months. Stopping
the usage of the tool now when it has been announced that yet another tool will be implemented
soon is simply a disserve to all affected older persons. We agree that the proposed rule should be
approved so that reassessments and new assessments can resume and provide access to all critical
services under ARChoices to keep older people in the community in a setting of their own
choosing. This favorable view should not be taken as support for the tool that has reduced hours
for many clients, it 1s predicated on DHS moving to a new tool based on consumer and provider
input. We recommend that when this transition occurs, that ARChoices RN’s have discretion in
adjusting services for any current active ARChoices consumers that receive a reduction in hours
because of the new tool.

Agency Response: Comment considered. The agency agrees that these services are
critically needed by older Arkansans. The agency 1s unaware of any current software
errors affecting the RUGs methodology. The agency is developing plans to propose a
new method and to seek CMS approval of that method; in the meantime, the agency
proposes to adopt the RUGs methodology as a short-term measure to ensure that no
eligible Arkansan is denied waiver services while the new method is finalized. The
agency can take this comment into consideration in future promulgations that may
change or replace the assessment instrument. The agency intends to conduct another
round of public hearings around the state to discuss the new method when it is proposed.

Amanda Smith. comment received 8/8/2018

Comment Summary: [ am in total agreement with an immediate revamping of the current
assessment process. Public hearings will provide caregivers the means to express their dire needs
and concerns. Many resource needs go unmet due to some local DHS staff not being
knowledgeable of resources available within the agency or other community resources. A greater
level of accountability is also necessary for those who serve in supervisory capacities. Caregiving
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is a labor of love. Many individuals, such as myself, have to depend on state resources due to
lack of family support. Frustration sets in when it seems the “run-around” is ever so present when
seeking DHS assistance via in person or on the telephone. Additional state funding should be
allocated to ensure the new program will be strictly geared toward a client-centered approach
versus a staff-centered approach.

Agency Response: Comment considered. In July 2018, the agency conducted public
hearings on the proposed rule in Jonesboro, Fort Smith, Monticello, Hope, and Little
Rock. The agency also provided notice to all existing ARChoices beneficiaries and
solicited comment from those beneficiaries. The agency is proposing this rule as a short-
term measure to ensure that all eligible Arkansans are able to receive the full range of
waiver services while the agency finalizes a new method to allocate attendant care hours.
The agency intends to conduct another round of public hearings around the state to
discuss the new method when it is proposed. The agency does not anticipate a need for
additional funding to implement a new method, but any appropriation or authorization of
additional funding is dependent on legislative action.

The proposed effective date of the rules is October 1, 2018.

CMS approved the Home and Community-Based Waiver ARChoices program administered by

DHS for persons 21 through 64 years of age and older who require an intermediate level of care
in a nursing facility, and also for persons 65 years of age and older who require an intermediate
level of care in a nursing facility.

FINANCIAL IMPACT: There is no financial impact. The expenditures currently being
incurred by DHS related to the use of the tool under question is in the order. The promulgation
seeks to properly place the tool in the rules, thus maintaining the current programs.

LEGAL AUTHORIZATION: Under state law, DHS is authorized to “make rules and
regulations and take actions as are necessary or desirable to carry out the provisions of this
chapter [Public Assistance] and that are not inconsistent therewith.” Arkansas Code Annotated
§20-76-201 (12). DHS may promulgate rules as necessary to conform to federal rules that affect
its programs as necessary to receive any federal funds. See Ark. Code Ann. §25-10-129(b).

To protect the health and welfare of the beneficiaries of these specific services, federal
regulations require states to make certain assurances to CMS in order to grant a waiver. DHS
must provide an initial evaluation and periodic reevaluations of the need for the level of care
required for each beneficiary. See 42 CFR 441.302(c). Additionally, DHS must provide CMS
with an annual report providing information on the waiver’s impact on the type, amount, and cost

of services provided under the state plan and the health and welfare of the beneficiaries. See 42
CFR 441.302(h).
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QUESTIONNAIRE FOR FILING PROPOSED RULES AND REGULATIONS
WITH THE ARKANSAS LEGISLATIVE COUNCIL

DEPARTMENT/AGENCY Department of Human Services

DIVISION Division of Medical Services

INTERIM DIVISION

DIRECTOR Tami Harlan

CONTACT PERSON Craig Cloud

ADDRESS PO Box 1437, Slot S295, Little Rock, AR 72203-1437

Craig.cloud@dhs.
PHONE NO. 501-320-6439 FAX NO. 501-404-4619 E-MAIL arkansas.gov

NAME OF PRESENTER AT COMMITTEE MEETING  Tami Harlan

PRESENTER E-MAIL  Tami.harlan@dhs.arkansas. gov

INSTRUCTIONS

Please make copies of this form for future use.

Please answer each question completely using layman terms. You may use additional sheets, if
necessary.

If you have a method of indexing your rules, please give the proposed citation after “Short Title
of this Rule” below.

Submit two (2) copies of this questionnaire and financial impact statement attached to the front
of two (2) copies of the proposed rule and required documents. Mail or deliver to:

o 0 wp

Donna K. Davis
Administrative Rules Review Section
Arkansas Legislative Council
Bureau of Legislative Research
One Capitol Mall, 5" Floor
Little Rock, AR 72201
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ARChoices 1-18 — Resource Utilization Groups (RUGS)
1. What is the short title of this rule? Overview

Adding RUG Overview to the ARChoices Provider
2. What is the subject of the proposed rule? Manual at 212.100

3. Is this rule required to comply with a federal statute, rule, or regulation?  Yes[] No [X]

[f yes, please provide the federal rule, regulation, and/or statute citation.

4. Was this rule filed under the emergency provisions of the Administrative Procedure Act?

Yes ] No [X]

If yes, what is the effective date of the emergency rule?

When does the emergency rule expire?

Will this emergency rule be promulgated under the permanent provisions of the Administrative
Procedure Act?

Revised January 2017



5.

7.

Yes [] No [ ]

Is this a new rule? Yes[] No[X
If yes, please provide a brief summary explaining the regulation.

Does this repeal an existing rule? Yes [ ] No [X]

If yes, a copy of the repealed rule is to be included with your completed questionnaire. Ifit is being
replaced with a new rule, please provide a summary of the rule giving an explanation of what the rule
does.

Is this an amendment to an existing rule? Yes [X] No [ ]

If yes, please attach a mark-up showing the changes in the existing rule and a summary of the
substantive changes. Note: The summary should explain what the amendment does, and the
mark-up copy should be clearly labeled “mark-up.”

Cite the state law that grants the authority for this proposed rule? If codified, please give the Arkansas
Code citation. Arkansas Statute 20-76-201

What is the purpose of this proposed rule? Why is it necessary?

Based on a recent decision by an Arkansas Circuit Court, to provide a more thorough overview of the
- Resource Utilization Group (RUG) system that determines the number of Attendant Care hours for an
ARChoices in Homecare recipient.

13.

Please provide the address where this rule is publicly accessible in electronic form via the Internet as
required by Arkansas Code § 25-19-108(b).
https://medicaid.mmis.arkansas.gov/gencral/comment/comment.aspx

Will a public hearing be held on this proposed rule? Yes [X] No []
If yes, please complete the following:

Date: Please see attached

Time:

Place:

. When does the public comment period expire for permanent promulgation? (Must provide a date.)

July 31, 2018

- What is the proposed effective date of this proposed rule? (Must provide a date.)

October 1, 2018

. Please provide a copy of the notice required under Ark. Code Ann. § 25-15-204(a), and proof of

the publication of said notice. See attached.

Please provide proof of filing the rule with the Secretary of State and the Arkansas State Library
as required pursuant to Ark. Code Ann. § 25-15-204(¢). See attached.
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14. Please give the names of persons, groups, or organizations that you expect to comment on these rules?
Please provide their position (for or against) if known.
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Public Hearing Information for ARChoices 1-18

Public hearings will be held starting at 5:00 PM on:

July 9 at NYIT College of Osteopathic Medicine, Wilson Hall location on the ASU Campus,
2405 Aggie Rd., Jonesboro, Arkansas;

July 11 at Arkansas College of Osteopathic Medicine, 7000 Chad Colley Blvd., Fort Smith,
Arkansas;

July 12 at Drew Memorial Hospital, 778 Scoggin Drive, Monticello; Arkansas;

July 24 at Hempstead Hall, University of Arkansas at Hope, 2500 South Main St., Hope,
Arkansas; and

July 26 at Arkansas Enterprises for the Developmentally Disabled, 105 East Roosevelt Road,
Little Rock, Arkansas.



FINANCIAL IMPACT STATEMENT
PLEASE ANSWER ALL QUESTIONS COMPLETELY
DEPARTMENT  Department of Human Services
DIVISION Division of Medical Services
PERSON COMPLETING THIS STATEMENT David McMahon
TELEPHONE 501-396-6421 FAX 501-404-4619 EMAIL: David.mcMahon(@dhs.arkansas.gov

To comply with Ark. Code Ann. § 25-15-204(e), please complete the following Financial Impact Statement
and file two copies with the questionnaire and proposed rules.

SHORT TITLE OF THIS RULE ARChoices 1-18 — Resource Utilization Groups (RUGS) Overview

1. Does this proposed, amended, or repealed rule have a financial impact? Yes [ ] No [X]
2. Is the rule based on the best reasonably obtainable scientific, technical,

economic, or other evidence and information available concerning the

need for, consequences of, and alternatives to the rule? Yes [X] No []

3. In consideration of the alternatives to this rule, was this rule determined
by the agency to be the least costly rule considered? Yes [X No []

If an agency is proposing a more costly rule, please state the following:

(a) How the additional benefits of the more costly rule justify its additional cost;

(b)  The reason for adoption of the more costly rule;

(c) ~ Whether the more costly rule is based on the interests of public health, safety, or welfare, and if
so, please explain; and;

(d)  Whether the reason is within the scope of the agency’s statutory authority; and if so, please
explain.

4. If the purpose of this rule is to implement a federal rule or regulation, please state the following:

(a)  What is the cost to implement the federal rule or regulation?

Current Fiscal Year Next Fiscal Year
General Revenue General Revenue
Federal Funds Federal Funds

Cash Funds Cash Funds

Special Revenue Special Revenue

Other (Identify) Other (Identify)

Total 0 Total 0
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(b) What is the additional cost of the state rule?

Current Fiscal Year Next Fiscal Year
General Revenue General Revenue
Federal Funds Federal Funds

Cash Funds Cash Funds

Special Revenue Special Revenue
Other (Identify) Other (Identify)

Total 0 Total 0

5. What is the total estimated cost by fiscal year to any private individual, entity and business subject to the
proposed, amended, or repealed rule? Identify the entity(ies) subject to the proposed rule and explain how
they are affected.

Current Fiscal Year Next Fiscal Year
$§ 0 $ 0

-6. Whatis the total estimated cost by fiscal year to state, county, and municipal government to implement this
rule? Is this the cost of the program or grant? Please explain how the government is affected.

Current Fiscal Year Next Fiscal Year
$ 0 $ 0

The expenditures currently being incurred by DHS related to the use of the tool under question in the order.
The promulgation seeks to properly place the tool in the rules thus maintaining the current programs.

7. With respect to the agency’s answers to Questions #5 and #6 above, is there a new or increased cost
or obligation of at least one hundred thousand dollars ($100,000) per year to a private individual,
private entity, private business, state government, county government, municipal government, or to
two (2) or more of those entities combined?

Yes [ ] No [X]

IF'YES, the agency is required by Ark. Code Ann. § 25-15-204(e)(4) to file written findings at the
time of filing the financial impact statement. The written findings shall be filed simultaneously
with the financial impact statement and shall include, without limitation, the following:

(1) a statement of the rule’s basis and purpose;

(2) the problem the agency seeks to address with the proposed rule, including a statement of whether
a rule is required by statute;

(3) a description of the factual evidence that:
(a) justifies the agency’s need for the proposed rule; and
(b) describes how the benefits of the rule meet the relevant statutory objectives and justify
the rule’s costs;

(4) a list of less costly alternatives to the proposed rule and the reasons why the alternatives do not
adequately address the problem to be solved by the proposed rule;
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(5) alist of alternatives to the proposed rule that were suggested as a result of public comment and
the reasons why the alternatives do not adequately address the problem to be solved by the
proposed rule;

(6) a statement of whether existing rules have created or contributed to the problem the agency seeks
to address with the proposed rule and, if existing rules have created or contributed to the
problem, an explanation of why amendment or repeal of the rule creating or contributing to the
problem is not a sufficient response; and

(7) an agency plan for review of the rule no less than every ten (10) years to determine whether,
based upon the evidence, there remains a need for the rule including, without limitation,
whether:

(a) the rule is achieving the statutory objectives;
(b) the benefits of the rule continue to justify its costs; and

(c) the rule can be amended or repealed to reduce costs while continuing to achieve the
statutory objectives.
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SUMMARY FOR ARCHOICES 1-18

The Circuit Court of Pulaski County, Arkansas recently determined that the 2015 Notice of Rulemaking for certain
changes to the former DHS Alternatives for Adults with Physical Disabilities (AAPD) and ElderChoices Waiver
programs, and the 2016 implementation of the ARChoices in Home Care (ARChoices) waiver program, were not in
substantial compliance with Ark. Code Ann. § 25-15-204. Specifically, the court found that the notice did not refer
to the specific nature and significance of the change in assessment methodology.

Therefore, DHS is hereby giving this notice of those (1) changes to the methodology used to determine the amount,
duration, and frequency of authorized attendant care hours for ARChoices program participants, and (2) use of the
ArPath Assessment tool for assessments, with determination of attendant care hours using an evidence-based
methodology known as Resource Utilization Groups (RUGs). DHS is also giving notice of proposed amendments or
changes to the prior rule which explain, in narrative form, the RUGs methodology and program.

This notice applies to ARChoices in Home Care, a Medicaid Home and Community-Based Services (HCBS) waiver
program previously approved by the federal Centers for Medicare and Medicaid Services (CMS) and operating
under section 1915(c) of the Social Security Act and 42 CFR Part 441, Subparts G and H, as applicable. DHS will
be holding several public hearings and will accept public comments on all issues raised in this notice, as described
below.

ARChoices covers an array of long-term care services and supports including attendant care, respite, adult day care,
home-delivered meals, personal emergency response system (PERS), and environmental modifications. The scope
of each service and any applicable limitations in amount, duration, and frequency are specified in the CMS-
approved waiver and the ARChoices provider manual. As with any Medicaid covered service, ARChoices does not
cover or reimburse medically unnecessary services. Services covered for an ARChoices participant are specified in
the individual’s DHS-approved person-centered service plan.

The former ElderChoices waiver program became ARChoices on January 1, 2016, which became the CMS
approved Home and Community-Based Waiver program administered by Arkansas DHS for persons 21 through 64
with a physical disability who require an intermediate level of care in a nursing facility, and 65 years of age and
older who require an intermediate level of care in a nursing facility. The former Alternatives for Adults with
Physical Disabilities waiver program was terminated.

For eligibility in ARChoices, individuals must meet both financial criteria and level of care criteria. The criteria used
to determine whether a person’s needs and functional limitations meet the intermediate level of care in a nursing
facility are established by administrative rules promulgated by Arkansas DHS. Please see DHS rule 016.06 CARR
057 (2017) (Procedures for Determination of Medical Need for Nursing Home Services).

Initially for each new applicant and at least annually for cach ARChoices participant (enrollee), a comprehensive,
independent, and face-to-face assessment of needs is performed by a DHS registered nurse. The DHS nurses use an
assessment instrument approved for use by DHS and specified in the ARChoices HCBS waiver application
approved by CMS. These assessments and re-assessments (also called evaluations and re-cvaluations) are required
under 42 CFR 441.302(c) and are a necessary part of the process to determine waiver program eligibility consistent
with the level of care criteria and inform the development of person-centered service plans.

ArPath is the system used to (1) determine level of care eligibility for the ARChoices waiver program, (2) perform
initial assessments and periodic re-assessment of individual needs, (3) provide necessary information for the

development of person-centered service plans, and (4) determine the amount of ARChoices attendant care services
medically necessary and authorized per month for a given participant as part of their person-centered service plan.,

ArPath is comprised of:

¢ The interRAI Home Care (HC or InterRAI-HC) assessment instrument, as modified for ARChoices program
requirements and consistent with the DHS promulgated level of care. The interRAI-HC is a standardized and
validated multidimensional assessment instrument designed to assist in care planning and resource allocation
for individuals who receive care at home. The interRAI-HC assessment instrument is used by multiple state
Medicaid programs.



The interRAI Resource Utilization Groups Home Care (RUGs or RUG/HC), a reliable and validated case-mix
classification methodology specifically designed and tested for use in determining the amount of home-based

services and supports a person may need based on their functional limitations. Based on participant responses
to specific questions in the interRAI-HC assessment instrument, RUGs applies a validated algorithm to assign
individuals into 23 groups reflecting the relative intensity of services they are likely to need.

Two instruments necessary to gather information necessary to determine whether an applicant or participant
meets the Arkansas level of care criteria related to Alzheimer’s or related dementia (Cognitive Performance
Scale instrument) and daily skilled monitoring of a life-threatening medical condition (Changes in Health, End-
Stage Disease and Symptoms and Signs [CHESS] instrument).

Effective October 1, 2018, the Department of Human Services Division of Medical Services (DMS) is
proposing the following updates and/or changes to the ARChoices in Home Care waiver program rules:

Program categorical eligibility, level of care, and attendant care monthly hour allocations will be determined
using the interRAI Home Care (interRAI-HC) assessment tool, as modified, and the Resource Utilization
Groups Home Care (RUGs or RUG/HC), known together in Arkansas as ArPath.

The ArPath is the instrument or tool used to collect information to determine the initial and continuing level of
care and medical need eligibility for ARChoices participants based upon information that the participant and/or
parties on behalf of the participant provide during the assessment interview. Assessment interviews are
conducted by DHS registered nurses.

ArPath uses algorithms to evaluate and categorize a participant’s information into scales, client assessment
protocols, Resource Utilization Groups Home Care (RUGs), and levels of care which correspond to the
eligibility level of care criteria and resource needs. An algorithm is simply a sequence of instructions that will
produce the same result in order to effectively ensure consistency and eliminate any interviewer/assessor bias.

Participant placement into one of the 23 available RUGs is based on the responses provided by or on behalf of
the participant about his or her functional limitations. A participant’s monthly attendant care hour allocation
will correspond to the monthly hour allocation associated with the RUG (one of the 23 groups) in which the
participant is placed.

Using the RUGs methodology, the ArPath replaces nurse subjectivity in determining the number of attendant
care hours medically necessary and covered per month for a participant. The RUGs methodology provides a
valid and reliable system to objectively determine medically necessary needs for assistance with specific
Activities of Daily Living (ADLs) and Instrumental Activities of Daily Living (IADLs) tasks available through
the ARChoices attendant care benefit. The RUGs methodology ensures that in authorizing the amount, duration,
and frequency of ARChoices-covered attendant care service hours, individuals with similar functional
limitations are treated alike.

The complete ARChoices rule with all the terms and provisions of the waiver program is available for
inspection and review as set forth below. The rule includes, in narrative form, the RUGs methodology, and
identifies the attendant care hours for cach of the 23 groups in RUGs.

This change in the assessment methodology (RUGs) is significant because, based on the outcome of their
ArPath-based assessment or re-assessment and application of the RUGs methodology to determine the
medically necessary amount of attendant care services, ARChoices beneficiaries may see an increase, decrease,
or no change in the number of hours of ARChoices attendant care services authorized for them per month in
their person-centered services plan.

The ArPath assessment process, including use of the interRAI assessment and the Resource Utilization Groups
Home Care (RUGs) methodology, provides an objective process and eliminates prior reliance on subjective
opinions of nurses or on information from providers that is not independent or conflict-free. As proposed in this
notice, ArPath replaces the previous subjective approach with an objective, valid and reliable evidence-based
methodology. Inherent to such a change, increases or decreases in the amount, duration, or frequency of
attendant care services determined medically necessary for a given person is likely and some of these changes
may be significant. This is because subjective methods for determining needs are far more likely to result in
unsupported inconsistencies and increase the risk for overuse, misuse, and underuse of services. The new
methodology is far more likely to correct for overuse, misuse, or underuse of attendant care services while
treating individuals with similar needs alike.



Further, re-assessments with the same instrument are performed at least annually and more frequently in the
event of significant changes in condition such as a hospitalization. An individual’s assessment results may
naturally change from year to year as health conditions, functional limitations, availability of family or other
outside supports, and other key factors change over time. In turn, this may affect the amount, duration, and
frequency of ARChoices services, including attendant care, authorized for an individual.



