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SHELTON, KRISTEN on 05/16/2023

ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY AND AS
ADMINISTRATRIX OF THE ESTATE OF
JACQUELINE LYNN ASHCRAFT, DECEASED,
AND HALEY HUDSON AS PERMANENT LEGAL
GUARDIAN OF

MINOR CHILDREN,

CLAIMANT,

CC NO. 230641
VvSs.

ARKANSAS DEPARTMENT OF HEALTH AND
HUMAN SERVICES,

Nt ' it it it S it it

RESPONDENT .
ORAL AND VIDEOTAPED DEPOSITION OF
KRISTEN SHELTON

May 16, 2023

ORAL AND VIDEOTAPED DEPOSITION OF KRISTEN SHELTON,
produced as a witness at the instance of the CLAIMANT,
and duly sworn, was taken in the above-styled and
numbered cause on the 16th day of May, 2023, from 1:02
p.m. to 1:55 p.m., before Dana Hayden, CCR in and for
the State of Arkansas, RMR, CRR, CRC, reported by
machine shorthand, at the Arkansas Department of Human
Services, 900 South Rogers Avenue,

Clarksville, Arkansas, pursuant to the Arkansas Rules

of Civil Procedure.
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SHELTON, KRISTEN on 05/16/2023 10
A. Correct. As the supervisor, there would have
been staff below me that would have responded to
emergency situations.

Q. Explain to me what -- your understanding of what
Jennifer Wilkerson's job was on -- what was she hired

as on June 11th?

A. She was hired as a program assistant.

Q. If I see the phrase "PA" in messages, 1is that
what pro- -- is that what "PA" stands for?

A. Yes.

Q. And then what does a program assistant stand
for -- I mean, what does a program assistant do?

A. They assist the family service workers in
providing services to the families. So primarily

supervising parent-child visits, transporting clients
for services, et cetera.
Qs How long -- what's your understanding of how

long Jennifer Wilkerson had been employed by DHS?

A. Ten days prior to the accident.

Q- What -- do you know what her background was to
make her -- what would make her eligible to have that
job?

A The -- as far as the eligibility criteria, I

don't recall what her specific background was.

Q- Okay. Thank you. That was going to be my

lll[l I llll
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second question. What is the eligibility requirement?
A. The only eligibility requirement is a high
school diploma. We prefer work experience, certain
work experiences, but it's not an eligibility
requirement.

Q. Okay. Are there anything that -- if a person
has been arrested for a felony, does that make them
ineligible to be a program assistant?

A. A person would have to be convicted of a crime
before we would know about it.

Q. How did you find out that there had been a wreck

on June 1llth with the DHS employee involved?

A. The Logan County supervisor contacted me.
Q. Who is the Logan County supervisor?

A Pamela Feemster.

Q. At that time, would Ms. Feemster have been

working in Paris?

A. Yes.

Q. Okay. How did she first contact you?

A I don't recall.

Q. Do you recall the nature of what Ms. Feemster

told you had happened?
A. That one of her employees had been involved in
an auto accident in the state car.

Qs Do you recall anything else she told you at that

Imy_l.ma
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initial call?

A. I don't.

B And you don't recall if it was by phone or text
& =

A. I don't.

Qi Okay. What -- when you got that information,

what did you do?

A. I honestly don't remember what I did on that
day, or if I did anything on that day specifically.

Q. And my understanding is that this accident
occurred on a Friday? Does that sound correct to you?
A. I don't know for sure.

Q- What -- based on your experience, what would be
your operating procedure for you to tell the Logan
County supervisor when you got that information?

A. I would ask if our worker was okay, if they were
seeking medical treatment. I mean, that's what I
would normally do.

Q. Okay. Do you re- -- what's the next information
you recall receiving about this accident?

A. I honestly don't recall. It's been almost two
years, So...

Q. Do you recall doing an investigation about

Ms. Wilkerson and what happened and doing any

interaction with Ms. Wilkerson?

4 ]
|
oy
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A. I did an internal fact-finding to determine if
she had violated any of the behavior expectations that
we have.

d. And describe -- describe for me what that
internal fact-finding, what that process is, please.
A. It's a process where we determine if any of the
behavior expectations have been violated by reaching
out to the person involved and any other people that
might have information to gather what information we
could to determine if there needed to be any
discipline action.

Qs Do you recall who all you obtained information
from about this?

A. I believe I obtained information from -- I know
Ms. Wilkerson, Ms. Feemster, Pamela Feemster, Brandy
Ezell. Those are the only ones I remember off the top
of my head that I talked to.

Q.- Did you ever talk to the -- anybody with the

Arkansas State Police?

A. I did not.

Q. Okay. Who is Brandy Ezell?

A. She's a family service worker in Logan County.

Q- Is she still in Logan County?

A. Yes.

Q. And would Jennifer Wilkerson have been directly
-
A
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under Brandy Ezell?

A, No. She was directly under Pamela Feemster.
Q. Okay. In way of seniority, who has seniority
between Pamela Feemster and Brandy Ezell?

Pam.

Okay.

Both Jennifer and Brandy worked for Pam.

Okay. Thank you. Who is Staci Miller?

= © B © B

She was our HR, our human resource manager, in

central office at the time.

Q. Okay.

MR. GASPER: What was the name again,

Jim?

MR. JACKSON: Staci Miller.

MR. GASPER: Okay.
Q. So she is the HR liaison out of the Little Rock?
A. She was our manager, our HR manager.
9. Manager?
A. She was. She's no longer with us.
Q. Who is -- and I'm going to -- I've got some
employee -- some names on here I just want to go over
with you that I got from these emails. Who is Miranda
Raines?
A. She is also part of our executive staff in

Little Rock, and I can't tell you what her exact title

Y
)
-
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is.

A. Yes.
-- office?
Tiffany Wright?
A. Tiffany Wright was, at the time, my supervisor's
supervisor. She was our assistant director over field

operations for the Division of Children and Family

Services.
Q. Would she also be in the central office?
A. Yes, sir.
Q. Sara Snead?
A. There -- I don't know who Sara Snead is.
Q. Okay.
A. There is no Sara Snead.
Q. There may be one; you just don't know who it 1is?
A. Okay.
MR. GASPER: She's with HR, central
office.

Okay. But she's in the Little Rock --

MR. JACKSON: That's fine.

A. I don't know who that is.

That's fine. Thét's a perfectly good answer.

You don't know Trooper James Ray?

A. No.

Okay.

-
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A. No.

Q. Do you know who Scott Lindstrom is?

A. No.

Q. Do you know of anyone else that would have been
part of the fact-finding that you did?

A. I discussed it with my direct supervisor. Sarah
Sharum was our area director -- or is our area
director.

Qs How do you spell Sarah's last name?

A. S-h-a-r-u-m.

MR. GASPER: That's an M, correct?
THE WITNESS: M.
MR. GASPER: M, as in "mom"?
Sharum.
And where dces Ms. Sharum work?

Sebastian County office, Fort Smith.

(@I = T © TR

It appears to me from the documents that you
ended up terminating Ms. Wilkerson from employment at

DHS on Wednesday, June 16th, 2021. Does that sound

correct?

A. Yes.

Q. Okavy.

A. I don't know the exact date but, vyes, I did

terminate her employment.

O Have you -- I'm going to hand you what we'll

&
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mark as Exhibit 1.

MR. GASPER: Is this a copy of it?

MR. JACKSON: Yes.

MR. GASPER: I don't ocbject.

Q. If you could --

MR. GASPER: I have no objection.

(Exhibit 1 marked for identification.)

MR. JACKSON: Let me make sure I got
that -- yeah.

Q. Have you seen that document, or those documents
that are part of Exhibit 17

A. I have seen some of these documents. I have not
seen all of these documents.

Q. Can you take a look at those documents? I want
to ask you some questions about them and your
involvement with those documents.

MR. GASPER: Do you have any specific
ones you're asking about, or do we need to
take some time for her to look over them?

MR. JACKSON: Yeah, let's just take a --
let's just go off the record for a moment.

THE VIDEOGRAPHER: The time is 1:19.
We're now off the record.

(Recess from 1:20 p.m. to 1:22 p.m.)

THE VIDEOGRAPHER: The time is 1:22.

r-
s
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We're now on the record.

Q. Ms. Shelton, have you had a chance to look at
what -- the documents attached as Exhibit 1 to your
deposition?

A. Yes.

)8 I want to ask you: What are the requirements

that the department has for an employee before they
are able to drive a state-issued car?

A. I don't -- I mean, I don't know specifically
what that is off the top of my head.

0. Is there any --

A. I mean, they have to be an employee and they
have to have passed our background checks and all of
that, and they have to -- there is a vehicle policy
that they have to sign. I mean, I don't -- I don't
have that in front of me. That's not part of this
documentation, so I don't know the specifics.

Q- Is there a vehicle policy that employees are
expected to adhere to when they drive?

A, Yes.

Q. And are you familiar -- how familiar are you
with that policy?

A. I have not read that policy in a long -- I've
been employed a long time, so it's been a while since

I've read that.

-
)
A
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Q. And what is the gist of that policy?
A. I mean, I honestly can't get into the specifics

about it. There are a couple of different pages that
employees have to sign off on acknowledging that they
understand it.

Q. What is your understanding about where Jennifer
Wilkerson's, what the mission of her route on June
11th, '21 was?

A. My understanding is that she was going to travel
from Paris to Beebe to pick up a foster child and
transport that child back to Clarksville to meet
another worker.

W And when you say "Clarksville," would the
transfer to the other worker have occurred here at

this office?

A. Yes.

Q. Okay.

A. Well, no, I don't know that it would have
occurred at this office. It was set to occur in this
town.

Q. Okay.

A. But I don't know where.

Q. Okay. Thank you for clarifying.

As part of your internal fact-finding,

tell me what steps you took to investigate

=
Al
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Ms. Wilkerson's actions.

A. I notified her of the fact-finding and sent her
a list of questions and then I also asked for
statements from Ms. Feemster and Ms. Ezell that I know
for sure.

o8 And the guestions that you sent to Ms. Wilkerson
are on an email dated June 16, 2021, at 10:47 a.m.; is

that correct?

A. Yes.

Q. And whose handwriting is that?

A. Ms. Wilkerson's.

B And then it looks like you had a follow-up email
right after that; is that -- with Ms. Wilkerson; is

that correct?

A, Yes, I believe so.

Q. And did you ever -- do you recall having a
telephone call with Ms. Wilkerson as part of the
fact-finding?

A. I would not have had a telephone call with

Ms. Wilkerson. We are specifically instructed to

conduct our fact-findings in writing.
Q. You indicated you also obtained information from
Randy Ezell?
A. Yeg:
Q. And is that information contained in Exhibit 17
A
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have been the email sent to you from Brandy Ezell on
June 16th of '21 at 2:03 p.m.?

A, Yes.

Oz Okay. And then the same question for Pamela
Feemster. Was the information you received from her
via email at 1:41 p.m.?

A. Yes.

Q. Okay. And the same would be true with getting
information from Ms. Ezell and Ms. Feemster:
Everything you would get from them would be in
writing?

A. Everything that I used during the fact-finding
is in writing.

Q. Okay .

A. I'm not saying I didn't have a phone
conversation with Ms. Feemster. She was directly

under me. I was her direct supervisor. But all of

SHELTON, KRISTEN on 05/16/2023 21
A Yes.
Q. And where is the -- and it looks like that would

the information that I used for the fact-finding is in

writing.

Q. Gotcha. That makes sense.

Do you recall anything that Ms. Feemster

may have told you that's outside of what's in the

email about the accident?

AN
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A. I don't think so.

Q. So on Page 2 of the exhibit, there's an email
from you to Tiffany Wright and some others -- oh, if

you need to take that.

A. I'm sorry. No, it's -- I didn't think to
silence my phone because I didn't bring it into the
room, so I didn't think about my watch going off. I
apologize.

Qs And we certainly understand if you have an
emergency.

A. No, it's fine.

O Could you read your email that you sent to
Tiffany Wright?

A. "New Logan County PA Jennifer Wilkerson just had
an accident in a state car. We believe she was at
fault but don't have all the details yet. She 1is
being transported to the hospital but was alert. She
did not have any clients in the car with her. The car
is totaled.

"Allegedly she crossed the centerline
and clipped a mobile home that was being transported,
then she rear-ended the car in front of her. Her
supervisor went to the scene and said her boyfriend
came to the scene as well, and he appeared to be under

the influence. He is a past client. We are asking

-
A
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state police if their investigation will involve a
toxicology report; 1if not, is there a way we can
drug-screen her."

Q. And where would you have obtained that
information about the accident?

A. Probably by phone from Ms. Feemster.

Q. Okay. And the supervisor that went to the
scene, do you know if that would have been Ms. Ezell
or Ms. Feemster?

Ms. Ezell's not a supervisor.

Okay.

Ms. Feemster is the only supervisor.

Ms. Ezell is a co-employee, the same?
Correct.

Okay .

Not the same level, but she's not a supervisor.

o P O P Q i © B =

Thank you. Okay. Were you -- do you know what
happened as far as on your request for a drug screen
for Ms. Wilkerson?

A. We -- I know that Ms. Feemster followed the
ambulance to the hospital, but she was not allowed to
get into the hospital because they had it on lockdown.
But she did notify that we were requesting a drug
screen, but I don't know if we ever -- I don't know if

that happened. I never saw any results of a drug

=
s
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screen.

Q. Okay.

A. That we -- that we requested.

Q. Okay. Did you see any results of a drug screen
at all --

A. No.

Q. -- for Ms. Wilkerson?

A. No, I have not.

Q. What -- so walk me through how Ms. Wilkerson is

told that there's an internal fact-finding going to
occur and she's going to have to answer these
guestions. What's the procedure for that?

A. It's in that email attached to the questions.
That's how she was notified of the fact-finding. It's
the one where she wrote out the answers, that page.

Q. Was there anything else beforehand that her
supervisors told, or somebody tells Ms. Shelton [sic],
hey, you need to look for this email; it's going to be
coming from --

A. No.

Q. -- from Clarksville and you need to be ready for

it; @ iBE's Jusk ~-

A. Not to my knowledge, no.
Q. Okay. I want to ask you. Ms. Wilkerson's
answers to question number 5 is -- the gquestion is:
!I!L'Ilﬂl/l,i
A
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"While you were driving, what happened to cause the

accident?"

Can you read what Ms. Wilkerson's answer
is?
A. "I remember seeing a car up ahead but no brake

lights or signal lights. That's all I remember until
I came to."

Q. Do you know anything else about -- whether

Ms. Wilkerson had said anything else about what

happened to cause the wreck other than that statement?

A. No.

Q. Okay. And then the same for question number 10:
"Is there anything else you would like -- that you
would like for me to know about" -- let me start over.

Question number 10: "Is there anything
else that you would like for me to know regarding this
incident?"

What was her answer?

A. "I am devastated over what happened, but I
really don't know what happened because I don't
remember, it happened so fast."

Q. And then it looks like you had two emails from
Pamela Feemster and one from Brandy -- I'm sorry,
three emails from Pamela Feemster and one from Brandy

Ezell. Did those three emails and Ms. Wilkerson's

-
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answers and Ms. Wilkerson's subsequent email, is that
what made up your fact-finding?

A. Yes. And the fact that she had only been
employed for ten days and was still in probationary
status.

Q. And then how was Ms. Wilkerson notified that she
was terminated? Is that something you do, or do you
have Ms. Feemster do that?

A. Normally the supervisor would do that. I may
have done that myself, and we normally would do that

in person, but I honestly don't recall how we notified

her.

Q. Do you recall ever meeting Ms. Wilkerson in
person?

A. I don't recall that, no. I don't know if I did
or not.

Qs Did you ever go to the accident site?

A. No.

Q. Do you know -- I mean, at any point have you

ever driven by and said, you know, that's where the

accident occurred?

A I mean, I drive that road all the time.
Q. Highway 227
A. I don't have any firsthand knowledge, though, of

where that accident occurred.

=
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Q. Okay. Was -- at the time of the accident, the
state trooper reports it being called in at 12:50
p.m., and it's my understanding that Ms. Wilkerson was

gsupposed to be at Beebe at 2:00 p.m. to pick up the

child?

A That's --

Q. Does that sound correct?

A. That's my understanding.

Qi So if that's correct, she would have been about

an hour behind schedule when the wreck occurred; 1is

that right?

A. Yes.

Q. And you don't have any reason to dispute that?
A. No.

Q. Okay. There is an email from Jennifer Wilkerson

to Pamela Feemster in that package, and it's got the

name of a client blacked out. Do you see that email?

A. Yes.

Q. And what is that Bates stamp number of that one?
Is it 4197

A. Yes.

Q. Can you read what Ms. Wilkerson's email stated?
A. "On 6/11/21, I was going to Beebe, Arkansas to

pick up," blank, "for a sibling visit in Clarksville,

Arkansas. I left Paris about 12:30 p.m. and was
P
)
e
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supposed to be there around 2:00 p.m. in Midday" -- I
think she meant Midway -- "Arkansas. There was a car

stopped in the road. I didn't see a turn signal, and
the -- I remember the air back deploying and nothing
else until the car was stopped. When I was able to

get out of the car, there were already several people

on the scene. I was there until I went to the
ambulance -- or went to in the ambulance to the
emergency room in Booneville, Arkansas. I had minor

cuts and bruises."

Q. Okay. Are -- have we gone over all of the
statements that you're aware of that Jennifer
Wilkerson has made to anyone at DHS regarding what
happened in the accident?

A. I believe there might be ocne other follow-up
email that she sent me. It's stamped 423.

Qs Okay.

A. Where she emailed me following the initial

questions, and I, in possibly even my follow-up

questions, she said -- she sent me an additional
email.
Oz Can you read what that email, what she says in

that email?
A. "I wanted to mention that it was prescribed to

be for ADHD but was used for people with narcolepsy

=
iy
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SHELTON, KRISTEN on 05/16/2023 29
but that it was something I should inform Pam about.
That's why I sent the message."

And that -- and then I think you already

asked me, but I did -- I sent her some additional
follow-up questions, and she did answer those in a
separate email as well.

Q. Looking through the exhibits, or the documents
in Exhibit 1, are you aware of any other emails or

statements by Jennifer Wilkerson related to this

accident?
A. No.
O Okay. As you sit here today, are you aware of

any facts that would indicate that Jennifer Wilkerson
was not 100 percent responsible for this accident?
MR. GASPER: I'm going to object to
that. That's speculation. That's way out
of her wheelhouse.
MR. JACKSON: Objection noted.
Q. Go ahead and answer the question to the best of
your ability.
A. I did not do the investigation involving the
accident, so I don't have any knowledge about what the
outcome of that investigation was.
Q. Who would have been the person doing the

investigation of the accident?

=
Al
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A. I believe the state police conducted the
accident investigation.

Q. But as far as within the Department of Human
Services, would there have been anybody else doing an
investigation into the accident?

A. No. All we did was the fact-finding to
determine i1f there was any violated behavior
expectations that we needed to do discipline action
on. We were not responsible for any investigation
into the accident at all.

Q. Can you go through the list of actions that

Ms. Wilkerson violated that would lead her to be
terminated?

A. Well, because she was still on probation, it
didn't take as much to terminate because technically
we can terminate during that probationary period. So
I was very concerned that she did not leave the office
when she had been advised that she needed to leave the
office. I was also concerned that she did admit
during the fact-finding that she had taken a
medication the day prior to the accident that she did

not have a prescription for.

Q. Was there anything else that raised concerns to
you?
A. No.
A
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ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, As Special
Administratrix of the Estate of
JACQUELINE LYNN ASHCRAFT,
Deceased, and as Permanent Legal
A Minor, CC NUMBER
230641
CLAIMANT,

vs.

St S Nt Nt St S Nl N ot et

ARKANSAS DEPARTMENT OF HUMAN
SERVICES,

RESPONDENT .
ORAL AND VIDEOTAPED DEPOSITION OF
BRANDY EZELL

August 1, 2023

ORAL DEPOSITION OF BRANDY EZELL, produced as a
witness at the instance of the CLAIMANT, and duly
sworn, was taken in the above-styled and numbered
cause on the 1lst day of August, 2023, from 2:05 p.m.
to 2:56 p.m., before Tammie L. Foreman, CCR in and for
the State of Arkansas, RPR, CRR, reported by machine
shorthand at the offices of Arkansas Department of
Health and Human Services, 700 Main Street, Little
Rock, Arkansas, pursuant to the Arkansas Rules of

Civil Procedure.
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HALEY HUDSON vs AR DEPT OF HUMAN SERVICES

EZELL, BRANDY on 08/01/2023 6
1| 0. And what is your current job title?
2 | A. Family service worker specialist.
310Q. Family service?
4 | A. Worker specialist.
02:07BM 5 | What does that entail? Kind of give us a

6 | day-to-day what you do?
7 | A. Primarily, I do foster care. I'm a foster care
8 | case worker. When a kid is removed and everything, I
9 | build a case plan with the family. We go to court.
02:08PM 10 | We -- there's testimony. And we work with the family
11 | to get the child back home safely.
12 1:@. In June of 2021, when this accident occurred, is
13 | that basically what you were doing at that time?
14 | A. Yes.
02:08PM 15 | Q. Now I'm going to shift my gquestions to June 2021.
16 | What was your relationship with Jennifer Wilkerson in
17 | June of 20217
18 | A. She was a coworker.
19 | Q. And did you have any -- my understanding is that
02:08BM 20 | she was a new employee?
21 | A. She had started the day after Memorial Day, was
22 | her first day. And she was hired on to be a program
23 | assistant, which is program assistants help us do
24 | visits, teach parenting classes, get a lot of the --

02:09PM 25 | some of the services done that we can't do because

r-' R
e
L
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HALEY HUDSON vs AR DEPT OF HUMAN SERVICES
EZELL, BRANDY on 08/01/2023 7

we're in the field seeing children or having to get
stuff keyed into CHRIS. So program assistants do a
lot of -- a lot of the visits. They're usually on the
road a lot more than we are.

@ Okay. Did you have any relationship with

Ms. Wilkerson outside of her employment with Logan

County?

A. No.

Q. Okay. So on June 11lth, I want to focus now on
that -- earlier, we were focused on kind of the month

in general. Now I want to focus on that day. Walk us
through -- and I've been provided some emails and
different things about that day, so I know a little
bit.

But I want to hear you -- from you what
you recall happening that morning, and specifically
with you, your interaction with Ms. Wilkerson, and her
going to Beebe.

A. Okay. That was the first day Jennifer was going
to take the state car to do a visit by herself, where
she would pick up a child and meet another worker by
herself.

At about 11:15, me and Jennifer left to go
to the Casey's General Store to get gas in the

vehicle. Usually new employees, their personnel

.
i
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EZELL, BRANDY on 08/01/2023 8

1 | number is not in the system yet. So I went with her.
2 | Her personnel number wasn't in the system, so I used

3 | mine to put gas in the vehicle.

= And she asked me -- she wasn't for sure
02:11PM 5 | where she was meeting the other worker. So when we
6 | got back to the office, I -- well, I showed her how to

7 | do the logbook with the car, put her name, the

8 | mileage, the time she left, the time she picked up the

9 | ehild.
02:11PM 10 And when I got back, the worker was in

11 | Bentonville and the child that she was bringing to

12 | the -- it was a sibling visit. The child she was

13 | bringing couldn't get out of counseling till 2:00. So

14 | the plan was to meet in Clarksville McDonald's at 4:00.
02:12PM 15 The other worker was going to pick up that

16 | child in northwest Arkansas, bring her to -- bring him

17 | to Clarksville McDonald's, and Jennifer was going to

18 | Beebe and bring his brother from Beebe to Clarksville

19 | McDonald's. And it was right around the same time
02:12BM 20 | frame, they were going to meet.

21 | Q. So they were trying to coordinate that meeting

22 | together at Clarksville at the McDonald's?

23 | A. Yes.

24 | Q. And if this accident -- if everything had gone

02:12PM 25 | as planned, would the two siblings have gone on from

-
i

R KA N S A S www.ArkansasRealtimeReporting.com
REAITIME REPORTING

2405



F.2

HALEY HUDSON vs AR DEPT OF HUMAN SERVICES
EZELL, BRANDY on 08/01/2023 9

1 | Clarksville to somewhere else together or were they
2 | just going to play there together and have lunch at
3 | McDonald's and go back separately, or what was
4 | ultimately the plan?
02:12PM 5| A. They would have had lunch together at McDonald's
6 | and then the case workers would have taken them back
7 | to their placements and then been done for the day.
8 | Q. I saw some -- somewhere in reference to a Map
9 | Quest being done. Do you recall --
02:13PM 10 | A. Yes. I had done the Map Quest to see if it
11 | was -- with the other case worker being in northwest
12 | Arkansas, would it be closer to meet in Russellville
13 | or Clarksville. And it was the same time, pretty much
14 | the same time from northwest Arkansas to Clarksville
02:13PM 15 | as it was from Beebe to Clarksville.
16 | Q. All right. And then did -- and then what did
17 | you do -- what did Ms. Wilkerson do to know her route
18 | of where she was to go from Beebe?
19 | A. It was getting closer to noon about that time,
02:13BM 20 | and I told her she needed to leave around 12:00, 12:15
21 | to be able to get to Beebe by 2:00. The foster
22 | parents were going to have the child ready around
23 1 2:00. And I told her she needed to leave around
24 | 12:00, 12:15, to get to Beebe in time to pick up the

02:14PM 25 | child and then by that time, she would get to

=
M
T
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EZELL, BRANDY on 08/01/2023 10

1 | Clarksville around 4:00.

2 And I explained to her, you know, we

3 | understand, you know, road construction, car wrecks,

4 | stuff like that. And I just told her to keep in
02:14PM 5 | contact with the other case worker she was meeting to

6 | let each other know where you're at, if you're going

7 | to be early or late.

g | g, Okay. And did Ms. Wilkerson appear to

9 | understand --

02:14PM 10 | A. Yes.
11 | Q. -- her task?
12 | A. Yes.
13 | Q. And then when was the last time that you saw

14 | Ms. Wilkerson before the wreck?
02:14PM 15  A. Me and my boss were pulling out of the DHS
16 | office right around 12:07 to go to lunch, and I
17 | watched Jennifer walk to the state car to get in it.
18 | Q. And how do you know what -- that it's 12:07? Do

19 | you have a time card?

02:14PM 20 | A. I'm always watching the time.
2L | B, Okay.
22 | A. I'm always -- it's a -- I'm always watching the

23 | time. I'm always looking at my phone looking at the

24 | time. Because, I mean, I'm used to putting in
02:15PM 25 | contacts at the office and I have to know -- they want
G
A~
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HALEY HUDSON vs AR DEPT OF HUMAN SERVICES
EZELL, BRANDY on 08/01/2023 11

1l | to know exactly what time you did this, this, and

2 | this. What time did you get to this house and visit

3 | because if something happened, you know, they don't

4 | want -- you know, if you were there at 3:15 and
02:15BM 5 | something happened, they want to know what was going

6 | on, if something broke out at 4:00 and you were

7 | already gone.

8 |0Q. Gotcha. Okay.
9 | A. So...
02:15BM 10 | Q. Who was your boss that went to lunch with you

11 | that day?

12 | A. Pamela Feemster.

13 |y Do you happen to recall where y'all went to

14 | lunch?
02:15PM 15 | A. The Thai restaurant there in Paris.

16 MR. GASPER: You want to spell that for

i 87 the court reporter. Feemster.

18 THE WITNESS: F-E-E-M-S8-T-E-R.

19 {.@. (By Mr. Jackson:) Thank you for doing that. So
02:16BM 20 | you -- when you leave at 12:07, you see Ms. Wilkerson

21 | walking towards the state --

22 | A. Walking to the car.

23 | Q. Walking to the car. Okay. You and Ms. Feemster
24 | go to lunch?

02:16PM 25 | A Yes.

)
B
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HALEY HUDSON vs AR DEPT OF HUMAN SERVICES
EZELL, BRANDY on 08/01/2023 12

A We got in my car. We went to the accident -- to

Q. And then what happens next in this -- what do
you recall happening next?
A. Me and Pam came back from lunch. We were at the
office at 12:55. I got a phone call, and it was
Jennifer stating that she had been in a wreck. And I
was, like, where are you at? Where are you at? You
know, me and Pam, we'll come right now. Where are you
at. And she was like, I don't know. I don't know.
And I said, "Jennifer, I need to know
where you're at." I was expecting her to be -- at
least be in Dardanelle, Pottsville, somewhere between
there by that time. And she said, "By the airport."
I said, "By the airport?" I said, "In Paris?" And
she said "Yes." I said, "Okay. Me and Pam will be
right down there."

Q- Okay. Then what did you do next?

the accident site. Jennifer was sitting next to the
state car. I asked her what happened. She said she'd
stopped by Dairy Delite to get something to drink, and

the next thing she remembers is a car stopped in front

of her.

Q. Was Ms. Feemster with you when that conversation

occurred?

A. No. She was on the phone with Kristen Shelton
R KA N S A S www.ArkansasRealtimeReporting.com
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1 | daughter knew her daughter from school, that her
2 | daughter was the same age or something. But I didn't

3 | know her or any of her children.

4 | Q. And not being nosy, did your daughter go to
02:48PM 5 | Paris at the time?

6 | A. Yes.

7 | ©: Do you know where Scott Lindstrom is now?

8 | A. No.

9 | Q. Is he incarcerated or do you know?
02:48PM 10 | A. No. He was with Jennifer at the Dollar Tree

11 | when I saw them -- when I saw her, they were together.

X2 1O Did Mr. Lindstrom, did he appear intoxicated or

13 | under the influence of any controlled substances when
14 | you saw him on June 11th of 20217
02:49PM 15 | A He didn't appear, no.
16 | Q. Do you have any idea what time you would have
17 | gotten to the accident scene?
18 | A. 12:58, 12:59. Where that's located is probably
19 | three miles from the DHS office, so it would only took
02:50PM 20 | a couple of minutes.
21 | Q. I'm terrible with numbers, so I try to write
22 | them down when I hear them in a deposition. And I

23 | think you said you returned from lunch at 12:55?

24 | A. No. I returned from lunch about 12:40.
02:50PM 25, [ Q. 12:40. Okay.
RKA N S A S www.ArkansasRealtimeReporting.com
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A. I got the call from Jennifer at 12:55 that she

was in a wreck.

Q. Thank you for clarifying that. I misunderstood.
Thank you.

A. You're welcome.

Q; The same question earlier, how you know it's

12:55, that's part of what your answer was earlier.
You just know those things.
A. Well, I remember when I was writing this that I
had locked at my phone and it had the time when
Jennifer called me.
Q. Okay. So when you prepared your statement that
is in Exhibit 3, you looked back at your phone for the
time of that telephone call?
A. Yes.
Q. Okay. And so that's why, in your statement,
"She called me at 12:55," you know exactly --
Al Yes.

-- when you got the call? And then you and
Ms. Feemster went immediately to the accident site

after you got the call?

A. Yes. Pam was asking me questions like, "What
happened, where," and I was like, "I don't -- I don't
know. "

Q. Just go towards the airport and see what

www.ArkansasRealtimeReporting.com
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happens?

A, All I don't understand is she left at -- I know
she would have had to pull out of the office. If we
left at 12:07, she was walking to the car. I know she
pulled out of the office in plenty of time. And to
this day, it still bugs me why she wasn't three miles
from the office a good 45 minutes later.

Q. And getting a soda at the Dairy Delite is on the
way, shouldn't take more than five minutes if --

A. Correct.

Q. And when you arrived, Mr. Lindstrom is present,

getting Ms. Wilkerson's items out of the back of the

car?
A. Yes.
O Okay. And you only had conversation with

Ms. Wilkerson and not Mr. Lindstrom?

A. I don't care too much for Mr. Lindstrom.
Q. I'll take that as a definitive no.

A. I did not have a conversation with him.

6. Okay. I may have asked this earlier and I

apologize. Do you recall Mr. Lindstrom saying
anything about what happened or what he observed?

A. I didn't stick around to listen if he did.

Q. Okay. I understand it may have been a one-way

statement, but I just wondered if you did hear
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become a -- a trooper?

A Twenty-one weeks of -- of training at the
Arkansas State Police training center where I learned
anything from accident reconstruction, active shooter,
enforcement duties, and how to carry out my job as an
Arkansas State Trooper.

Q At the time -- approximately how many automobile

accidents have you investigated in your career?

A I could not put a number on that.

Q More than 507

A Yes.

Q Okay. And I represent the family of Jacqueline !
|

Ashcraft, and it is my understanding that you were the
trooper in charge of the investigation, and that as a
result of that you prepared and filed report number
420621051F with the Arkansas State Police; is that --
that correct?

A Correct.

0 And what time did you receive a call from
dispatch that an accident had occurred on East Highway

22 in Logan County?

A According to the report I was notified at 12:54
p.m.

Q And what time did you arrive at the accident
scene?

2415
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questioning with Ms. Ashcraft, advised who I was, that
I was the investigating officer for the accident, and

just -- just was trying to figure out what exactly had
happened.

I ncticed something was a little off with the way
she was acting. I didn't know if it was due to
injuries sustained or if there was, you know,
something -- something further that was going on. It
became pretty concerning to me so I went ahead and
notified EMS to come back and check Ms. Ashcraft
again.

It was at that point where she was transported
and then Med flighted to Mercy Fort Smith where she
succumbed to the injuries sustained.

Q Okay. And that's the only interaction you had

with Ms. Ashcraft?

A Correct:

Q And had you had any interaction with her prior to
this?

Pt I had not.

Q Okay. What about Ms. Wilkerson, the driver of

the Respondent's vehicle?
A I don't -- I don't recall ever being able to talk
to her. I know that she was transported to Mercy

Booneville where another trooper actually met her at

12
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Mercy Booneville while I was still investigating the
accident scene.
Q Okay. And I've got a -- and you were kind enough
to bring your thumb drive today.
A Yes:
Q And I've got a series of photos that I have
marked as Exhibits 1-6. And I'm going to show you
these on the power point, and I'm going to go through
these. 1If you could, one at a time. This is Exhibit
No. 1. What is the significance of that photo?
A So obviously you have a large debris field. You
can see gouges and skids in the roadway. A vehicle
that's got, you know, just you can't -- can't I
necessarily see the entire front end of the vehicle,
but you can see that's there a significant amount of !
damage. Appears to possibly be crushed. You've got,
like I said, just a —-- just a large debris field.
You've got skids, indicating, you know, a vehicle
came through here, obwviously, brakes were locked up,
the tires were skidding this direction or that
direction. Just based off of the picture and initial
observation, that's something that I would notice and
see.
Q And this is just another -- I assume this is safe

to say, this is just another view of approaching this

13
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A ¥es.
Q And I'm going to attach as Exhibit 7-13 those
photos.

MR. GASPER: No objection.
(WHEREUPON, the documents were marked
for identification as Exhibit No. 7-13 and
|
are attached hereto.)
BY MR. JACKSON: |
Q And what was the significance of those photos to ‘
you when you're performing your investigation and
determining what happened?
A When you see, obviously, it's going to be a ‘
front-to-rear collision whenever you see a rear impact
like that.
Q And it's stating the obvious, but Ms. Ashcraft's

vehicle was the one being rear ended in this --

A Yes.

Q -- collision?

A Yes.

Q Okay. And I'm going to show you a series of
photos from the -- of the Respondent's vehicle and

this is one of the ones I pulled off of the thumb
drive that you just brought to us. It's going to be a
little bit clearer.

A Yes, sir.

17
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which it is pulled off to the western shoulder of the
roadway.

Q And then going to diagram three, which we'll mark
it as Exhibit 19 to your deposition.

(WHEREUPON, the document was marked for
identification as Exhibit No. 19 and is
attached hereto.)

BY MR. JACKSON:

Q It's got a lot of measurements. Would vyou
explain the measurements of the roadway starting from
the top to the bottom with the 7 1/2 foot shoulder.

A Okay. So that's just -- that's just dictating
your shoulder and lane lets. So your western-most
shoulder is 7 1/2 feet. The west lane of State
Highway 22 is, I believe, that's 12.8 feet. Eastern
lane is 11.5 feet, and your eastern shoulder 1is 7.10

feet of State Highway 22.

Q And when you -- the shoulder in this area, 1is it
paved?

A Yes.

Q Okay. And based upon what you observed, did you

see anything that would have prevented Ms. Wilkerson
from seeing the vehicle in front of her at a stop?
A It is a very, very straight roadway.

Q Okavy. And then the total distance traveled. We

26
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visited a little bit about that earlier.

A Yes.

Q Can you explain to us what the -- what the total
distance traveled means?

A So total distance traveled is essentially going

to be the =-- the -- the total distance of the crash,

essentially.

So V1 your total distance traveled is going to be
55 feet, 11 inches from the point of impact. After it
got struck, it traveled 55 feet, 11 inches to the
shoulder of the roadway.

V2 is skids included from where -- where V2 had
locked it's brakes up prior to impact, traveled 194
feet, 11 inches.

V3 total distance traveled after impact was 410

feet, 10 1inches.

Q Okay. And to the right of that is your
measurements and your -- of showing where the
different wvehicles came to final rest, and -- and what

the lettering indicates; is that correct?

A Corvect .

Q Okay. And then the -- so I want to ask you some
-- is there -- I want to ask you some more gquestions
about the investigation. Do you recall seeing any

children, small children, in the back of the Ashcraft |

27
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vehicle, which would be vehicle one?

A I do -- I do not recall.

Q Okay. Did anybody -- do you recall visiting with
anybody who said they were an eyewitness other than
the three drivers?

B I do not recall.

Q Okay. And did anybody -- one of the -- what is

the speed limit in that area of Highway 227

A Fifty-five miles an hour.
Q I'm going to show you what I'm going to mark as
Exhibit No. 20, which would be the -- and I've

highlighted a little bit of this to make it easier for
you because it's hard to read.

The paramedics report, and I'll represent to you
that this the Logan County EMS medical report and if
this is -- if that's correct, they were the first ones
that were there at the accident scene?

A I assume s0. Yes.

(WHEREUPON, the document was marked for
identification as Exhibit No. 20 and is
attached hereto.)

BY MR. JACKSON:
Q And the -- at the bottom there is a -- not at the
bottom, on the right-hand side of the narrative, it

indicates about the restraint system that the driver

28
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was being used. Can you see that?

Pt You're referring to safety devices?

Q Yes.

A Yes.

Q And if you could, tell us what that -- that part

that's highlighted says.
BY MR. GASPER: Same objection, please.
I would contend that the person who prepared
that report should be the one testifying so
I object to the form. You can go ahead and
answer that gquestion.

BY MR. JACKSON:

0] What does -- under airbag deployment, what does
the -- what 1is noted?

A Airbags deployed. Front deployed.

Q And under safety devices, what does it state?

A Shoulder and lap belt used.

Q And based upon your recollection of this

accident, do you have any reason to disagree with
those findings by that paramedic?
A I'm going to look at my report. And might I add,

who we are referring to here?

Q The vehicle one, Ms. Ashcraft.
A Ms. Ashcraft?
Q Yes.

29
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Q -- I used the wrong terminology. I apologize.

A Okay. I just -- I just wanted to correct that --
Q Yeah, yeah.

A -- and make sure I'm hearing you correctly.

0 I know. Okay. ©Okay. I'm just about done. Just
let me just do some checking real quick.

In your training as a state trooper, did you do
any training in regards to the effects of controlled
substances on a human?

A I did.

Q Are vyou familiar with what's known as a
benzodiazepine?

A I do know that it is listed on these. I do not

know the exact effects of a benzodiazepine.

0] Okay. And also in regards to your drug training,
you -- did you make -- ever make a drug arrest?

A Yes. Multiple.

Q Okay. Okay. And did you ever make an arrest of
a4 person who was on -- under the influence of a

controlled substance?

A Yes.

Q Okay. Have you ever made an arrest of a person
who is under the influence of a person who is on
amphetamines?

oy Yes.

54
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Q Okavy. Did Jennifer Wilkerson -- you did not talk

to her directly; correct?

A I do not recall if I did or not.

Q Did you see her at all?

A I do not recall if I did or not.

Q Okay. Are you familiar with false positives in

regards to controlled substance testing?

A These are from the Arkansas State Crime Lab so
they are assumed toc be correct.

Q Okavy. Maybe false positives is the wrong word?
Are you familiar with substances that can cause a
positive test for amphetamines that are -- are not in
fact amphetamines?

A I'm not aware of them, no.

Q Okay. I think that's all I've got.

BY MR. JACKSON:

Q I've got a couple of follow-up questions.

On this, and I apologize for belaboring this
point, but as far as Ms. Wilkerson traveling east on
Highway 22, there is nothing to prevent her from
seeing an oversized tractor-trailer rig coming --
traveling west or Ms. Ashcraft's vehicle stopping to
make a left-hand turn --

A Correety

Q -= 1s that ccrrect?

55
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And on page -- I want to ask you to turn to page
six of your report. And that's on -- regarding motor
vehicle number one, which was driven by Ms. Ashcraft.
At the bottom, you -- there's a section that says
driver actions at the time of the crash. What box did

you check?

A You're referring to the very bottom of the page?
Driver -- driver's action at the time of the crash?

Q Yes.

A No contributing action.

Q And I want to turn -- ask you to turn to page 11.

I'm sorry, page 10. And that's the report on the
driver of vehicle two, which is the Respondent's
vehicle. On the driver actions at the time of the

crash, what box did you check?

A Page 117

Q Page 10.

A 10 --

Q 10 of 18.

A Inattentive, careless, negligent, or erratic ‘

operation.

Q But if you could, I know, I may have cut you off
with my speaking. Can you say that -- answer that |
gquestion again?

A Inattentive, careless, negligent, or erratic

56
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operation.

Q And for vehicle three, the same question is going
to be on page 14. And what did you -- what was your
finding on the vehicle -- on that driver's

contributory actions?
A No contributing action.
Q And one bit of housekeeping matters.
MR. JACKSON: What's our last Exhibit
number? 20? I'm going to mark as Exhibits
21-27, and represent to you that those are
the photos that I've shown you previously in
the slide as the Respondent's vehicle.
(WHEREUPON, the documents were marked
for identification as Exhibit Ne. 21-27 and ‘
are attached hereto.)
BY MR. JACKSON:
Q And if you could look through that stack and |
verify that those are correct, I'll ask to attach them

to your deposition.

A Correct. '
Q And today you've brought a thumb drive with you
to the -- to the deposition and tell us what is on

that thumb drive.
iy My photographs from the accident. |

MR. JACKSON: And let's go off the
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Q And so I'll just go through this set of photos
here. And are you able to verify that those are all
the photos of the other vehicle that rear ended the
Ashcraft car?

A The other passenger car, yes.

Q And that was vehicle that was being driven by
Jennifer Wilkerson that you labeled as V2 in your
report and diagram?

A Cor¥edt.

Q And was that a -- what type of vehicle was that?
Was that a Hyundai?

MR. GASPER: No. It was a -- No. Oh
yeah, I'm sorry, Hyundai Sonata 20057 Is
that a -- is that right? No, wailt, that's
-- no, no. That was Ms. Ashcraft's Sonata.

A Hyundai Elantra.

MR. JACKSON: Elantra. :

MR. GASPER: Okay, so just to be
verified, it looks like the DHS car was the
Hyundai Elantra. Ms. Ashcraft's was the
Hyundai Sonata.

MR. JACKSON: Sonata. Yes, yes.

MR. GASPER: 2005 Hyundai Sonata driven

by Ms. Ashcraft.

18
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BY MR. JACKSON:

Q And what is the significance of -- sorry --

A Yes, okay. Yeah, that is -- my apologies, vyes.
V2 Hyundai Elantra.

Q In looking at the Hyundai Elantra's photos, what
is the significance? What -- what information does
that reveal to you as somebody who has investigated a
number of accidents, and has been trained in accident
reconstruction by Arkansas State Police?

A That is a significant front-to-rear collision.

Q And are you -- were you able to determine what
the speed of that vehicle was at the point of impact? |
A I am not. We are -- we are considered advanced
accident investigators. However, we have our own
accident investigation team, or accident
reconstruction team, that would be responsible for
calculating drag factor speeds and things of that
nature.

Q But you would agree with the assertion that it

was a significant impact?

A Significant impact, yes.
Q And then I want to show you two photos of the
tractor-trailer rigs. The tractor part of the

tractor-trailer rig that was involved in the accident.

Do those photos show -- tell us what those photos

19
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calculated. How fast did you say you thought Ms.

Wilkerson’s car was going at impact?

A I have ranged her speed from -- let me refer to
my chart.
Q Sure.
A Based upon stationary movement by Ms. Ashcraft,

I've ranged the impact speed from approximately 74
miles per hour down to 66 miles per hour. -

Q Can you go back to that photograph again, sir?
A Yes, sir. (Witness complies.)

Q Okay. I'm about to move on from the skid marks,
but I just want to make sure I understand. Based
upon those speeds and that damage to both cars and
the injury allegedly sustained by Ms. Ashcraft, it
left no skid marks by Ms. Ashcraft’s car?

MR. JACKSON: Object to the form of the
question, in that there were two different
presentations given by the witness, and I
think you’re asking about the assumption
number two.

MR. GASPER: Yes. 1I'm sorry.

MR. JACKSON: I just wanted to clarify.

BY MR. GASPER:
Q Under the assumption that that small rectangle

does not represent any mark made by the Ashcraft car.
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cause of this accident was?
A His report found Ms. Wilkerson at fault for
contributing factors.
Q And what was your opinion as to who was at fault
for causing this accident?
A It was Ms. Wilkerson.
Q And you have had a chance to visit with Bobby
Wilson. And who does he -- what was his statement?
A His statement was that -- during his statement
he told me that he noticed -- of course, he ncoticed

Ms. Ashcraft either stopped or moving slowly as he
approached, then he observed Ms. Wilkerson
approaching, and he said he noticed that she was
looking down into the seat or her lap or something,
and he knew something -- he had a bad feeling that
something bad was going to happen, because, from what
he could see, when she went past him, that she was
not aware of the vehicle ahead of her that was
stopped.

Q And what is the speed limit in this area of
Highway 22 where this wreck occurred?

A It’'s 55 miles per hour.

Q And what was the range of the speed that you
found Ms. Wilkerson traveling at the point of impact

with the rear-end of the Ashcraft vehicle?
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A From my calculations, I ranged her speed
anywhere from approximately 74 miles per hour maybe
down to as low as 66 miles per hour.
Q And would that be consistent with somebody who
is late for an appointment, trying to get -- trying
to make up time?
MR. GASPER: I'm going to object to the
form. I know what you are going to say.
It's fine. Go ahead. I mean, he can answer
it. Whatever.

BY MR. JACKSON:

Q I mean, do you --
A I could definitely see where if somecne is late
for an appointment -- because things occur. And if

someone is late for an appointment, that tends to
make an individual to want to drive faster and to try
to make up for as much lost time as they can.

Q And looking at this table, would it be fair to
say that you have a total speed, and then whatever
speed the Ashcraft vehicle is moving, whether it'’s
stationary or moving -- if it'’s moving at ten miles
an hour, you reduce the Wilkerson vehicle by ten; is
that correct?

A Correct. And as you can see from the range of

speed, it doesn’'t flow necessarily at ten miles per

PETRE’S STENOGRAPH SERVICE
(501) 376-1411
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IN THE ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JAQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON, AS PERMANENT

LEGAL GUARDIAN OF
, MINOR CHILDREN CLAIMANTS
Vs. CC No. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

BRIEF IN SUPPORT OF RESPONDENT’S
CROSS-MOTION FOR SUMMARY JUDGMENT

L INTRODUCTION

This claim involves the tragic and untimely death of Ms. Jaqueline Ashcraft. On Friday
June 11, 2021, at approximately 12:50 p.m., Jennifer Wilkerson—who had only been a DHS
employee for eleven (11) days—rear-ended the vehicle that was driven by Ms. Jacquelin Ashcraft
on State Highway 22 as Ms. Ashcraft attempted to turn left into a private drive. Two of Ms.
Ashcraft’s minor daughters were her vehicle when the accident occurred. Ms. Wilkerson was found
to be driving at an excessive and criminal rate of speed when the collision occurred. As a result of
this accident, Ms. Ashcraft lost her life. The estate of Jacqueline Ashcraft and the legal guardian
for Ms. Ashcraft’s two minor daughters involved in the accident, bring this claim alleging that
DHS is liable that under the doctrine of respondeat superior. DHS respectfully disagrees that it is
vicariously liable for the actions of Ms. Wilkerson as will be discussed in more details below.

The undisputed evidence as presented in Respondent’s Statement of Undisputed Material
Facts, will show that although Ms. Wilkerson was employed by DHS at the time of the accident,
DHS is not vicariously liable because Ms. Wilkerson was outside the scope of her employment

when the accident occurred. Ms. Wilkerson was hired by DHS on June 1, 2021, as a program

2448



F.2

assistant. Accordingly, DHS respectfully requests the following: (1) for its cross motion for
summary judgment be granted, (2) that Claimants’ motion for partial summary judgment be
denied, and (3) this claim against DHS be dismissed with prejudice.
I1. STANDARD OF REVIEW

Summary judgment “shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories and admissions on file, together with the affidavits, if any, shows that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law on the issues specifically set forth in the motion.” Ark. R. Civ. P. 56 (¢)(2). Summary
judgment should be granted only when it is clear that there are no genuine issues of material fact
to be litigated, and the moving party is entitled to summary judgment as a matter of law. Wilcox v.
Wooley, 2015 Ark. App. 56, 454 S.W. 3d 792 (quoting Harvest Rice, Inc. v. Fritz & Mertice
Lehman Elevator & Dryer, Inc., 365 Ark. 573, 575—76, 231 S.W. 3d 720 (2006)). The purpose
of summary judgment is not to try the issues, but to determine whether there are any issues to be
tried. /d. Once the moving party has established a prima facie entitlement to summary judgment,
the opposing party must meet proof with proof and demonstrate the existence of a material issue
of fact. /d.

III. ARGUMENT

A. DHS Is Not Liable under the Doctrine of Respondeat Superior Because Ms. Wilkerson
Was Not Acting Within the Scope of Her Employment When the Accident Occurred.

In this claim, the undisputed material facts show that Ms. Wilkerson was not acting within
the scope of her employment with DHS when she rearended Claimants’ vehicle. Thus, DHS cannot
be held liable under the doctrine of respondeat superior. Accordingly, DHS is entitled to summary

judgment in this claim.
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The Arkansas Supreme Court has long held that under the doctrine of respondeat superior
an employer may be liable for the actions of its employee if the employee was acting within the
scope of his or her employment at the time of the alleged incident. Porter v. Harshfield, 329 Ark.
130, 137, 948 S.W.2d 83 (1997). The doctrine of respondeat superior is derived from the theory
of master-servant liability that Arkansas has followed since 1910. /d. at 136. In 1910, the Arkansas
Supreme Court decided the case of Sweeden v. Atkinson Improvement Co., 93 Ark. 397, 125 S.W.
439 (1910), in which it ruled that “[t]he act of the servant for which the master is liable must pertain
to something that is incident to the employment for which he is hired, and which it is his duty to
perform, or be for the benefit of the master.” Sweeden, 93 Ark. at 402.

The fact that the action occurred during the employment does not automatically mean that
the employer is vicariously liable; rather, the action must be proven to have been done to carry out
the objective and purpose of the employer’s business. Orkin Exterminating Co. v. Wheeling
Pipeline, Inc.,263 Ark. 711, 716-17,567 S.W.2d 117 (1978) (citing Van Dalsen v. Inman, 238 Ark.
237,379 S.W.2d 261 (1964)). “Scope of employment” is not synonymous with “during the period
covered by his employment.” Hunter v. First State Bank, 181 Ark. 907, 908-09, 28 S.W.2d 712
(1930). As the Arkansas Court of Appeals more succinctly stated, “employers are not always liable
for any and all acts that an employee commits while on the job.” Coombs v. J.B. Hunt Transp.,
Inc., 2012 Ark. App. 24, at 8, 388 S.W.3d 456. Accordingly, “[t]he test for whether an employee is
acting within the scope of his employment is whether the individual is carrying out the ‘object
and purpose of the enterprise,’ as opposed to acting exclusively in his own interest.” Cooper Clinic,
PA.v. Barnes, 366 Ark. 533, 541 237 S.W.3d 87 (2006) (citing Porter v. Harshfield, 329 Ark. 130,

137,948 S.W.2d 83 (1997)).
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As will be discussed below in more details, courts have found that an employee is outside
the scope of employment: 1) when the employee deviates from the employer’s business or acts in
the employee’s personal interest criminal acts, and 2) when the employee’s actions are criminal or
otherwise illegal, or not authorized or contrary to the employer’s policies. For these reasons, Ms.
Wilkerson was not acting within the scope of her employment with DHS at the time of the accident
on June 11, 2021, in the claim-at-hand. Accordingly, DHS is entitled to summary judgment as a
matter of law based upon the undisputed material facts.

1. DHS Is Not Vicariously Liable because Ms. Wilkerson Deviated from the Object and
Purpose of DHS for Her Personal Interest.

The leading case on deviation of an employee from the scope of employment is Healey v.
Cockrill, 133 Ark. 327, 202 S.W. 299 (1918). In that case, the employee was hired to drive a car
for his employer. The employer had instructed the employee to bring the vehicle to the front of the
property, which only required the employee to drive three-sides of a block. “The driver, instead of
obeying the directions of his employer, and without her knowledge, went on a trip to a drug store
to buy cigarettes before placing the car in front of appellee’s residence in accordance with her
instructions.” Healey, 133 Ark. At 330. The employee was returning to his employer when the
accident occurred. /d. Although the employee had gone less than a few blocks away, the Arkansas
Supreme Court found that the employer was not vicariously liable for the actions of the employee.
Id. at 333. The Court ruled that “the relative distance was too great to be called a slight deviation,
and the departure from the line of duty was so complete that the connection with the employer’s
service was completely broken.” Id.

Similarly, when an employee deviates even temporarily from the route and time elapses,
the employee may no longer be within the scope of employment depending on the extent and

nature relative to the time, place, and circumstances. Davis v. Kukar, 253 Ark. 139, 145, 357
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S.W.2d 275 (1962). In finding that the employer was not liable, the Court ruled that during the
deviation, the employer is not liable. /d. at 146. Additionally, the Court noted that “the mere fact
that he is returning thereto, does not of itself reinstate the servant, agent or agency in his master’s
employment and establish the engaging in the master’s business so as to subject the master to
liability and for damages resulting after the departure and before the return is accomplished as of
fact.” Id. (cleaned up).

Although this accident was tragic with the untimely death of Ms. Ashcraft, DHS should
not and cannot be held vicariously liable for the actions of Ms. Wilkerson. The undisputed facts
show that although Ms. Wilkerson left the Logan County DHS office around 12:07 p.m., she was
only about three miles away over forty minutes later when the accident occurred. SUMF 9 12, 16,
32. Ms. Wilkerson admitted that she stopped and met her boyfriend at a restaurant. SUMF 99 14-
15. Moreover, Ms. Wilkerson knew that she was on a tight deadline and that she needed to be in
Beebe by 2:00 p.m., which was about a two-hour drive. SUMF 99 9-10. Ms. Wilkerson’s stop was
a significant deviation and departure from her duties as a DHS employee. See Healey, 133 Ark. at
333. Immediately upon learning that Ms. Wilkerson had been in a motor vehicle accident, Ms.
Ezell “was expecting her to be at least be in Dardanelle, Pottsville, somewhere between there by
that time.” SUMF q 28. Dardanelle, Arkansas is approximately 34 miles from the Logan County
DHS office and Pottsville is approximately 40 miles from the office. In determining whether an
employee deviation placed the employee outside the scope of employment, courts can take judicial
notice of a map and the distance between places. Van Dalsen v. Inman, 238 Ark. 237, 239 fn. 1,
379 S.W.2d 261 (1964). Thus, according to the uncontroverted testimony of Ms. Ezell, Ms.
Wilkerson was not only almost an hour behind schedule, but also she was at least thirty-one (31)

miles from where she should have been when the accident occurred. SUMF 9 28-29. When

2452



F.2

considering the time, place, and circumstances, Ms. Wilkerson’s deviation was significant and
placed her beyond the scope of her employment. See Davis, 253 Ark. at 145. And, at the time of
the accident, Ms. Wilkerson had not reinstated herself within the scope of her employment, because
she was still significantly behind schedule in both time and distance. Thus, DHS cannot be
vicariously liable for this accident. See Davis, 253 Ark. at 146. Accordingly, DHS is entitled to
summary judgment as a matter of law and respectfully request that this claim be dismissed with
prejudice.

2. DHS Is Not Vicariously Liable for the Illegal Criminal Actions and Policy Violations
of Ms. Wilkerson.

DHS is entitled to summary judgment because Claimants cannot show as a matter of law
that the doctrine of respondeat superior applies, because the actions of the DHS employee, Ms.
Wilkerson, were outside the scope of her employment. The Arkansas Supreme Court has
repeatedly found that an employer is not vicariously liable for the illegal and criminal actions of
an employee, even though the employee’s actions were taken while the employee was “on the
clock.”

In Porter v. Harshfield, supra, a patient brought suit against a doctor (employer) after a
radiology technician (employee) sexually assaulted the patient during a gallbladder ultrasound.
329 Ark. at 133. The trial court granted summary judgment in favor of the doctor (employer) and
the patient appealed. /d. at 134. The Court reaffirmed that the doctrine of respondeat superior is
the same legal standard that has long been applied in Arkansas for master-servant liability. /d. The
Arkansas Supreme Court upheld the decision in favor of the doctor (employer). /d. at 137. It found
that because the employee’s actions were personal and not expected; therefore, the employer was

not liable. /d. Thus, “Porter does indeed stand for the proposition that an employer is not
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vicariously liable for the intentional, unexpectable, criminal acts of his employees.” Sparks Reg.
Medical Cent. v. Smith, 63 Ark. App. 131, 134-35, 976 S.W.2d 396 (1998).

The Arkansas Supreme Court has found that an employer was not vicariously liable for
other types of criminal and illegal actions of an employee beyond sexual assault, including an
employee’s failure as a mandated reporter to report suspected child abuse and staff illegally
accessing a patient’s medical records.

The case of Cooper Clinic, PA. v. Barnes, 366 Ark. 533, 237 S.W.3d 87 (2006) is
instructive for this claim. In that case, a medical clinic was sued for the wrongful death of a child
after the child had been seen at the Cooper Clinic by a doctor. /d. at 535. Although the doctor, who
was employed by the Cooper Clinic, suspected and noted apparent child abuse, the doctor never
made a report with the child abuse hotline as required by law for a mandated reporter. /d. at 534-
35. After the child died as a result of the child abuse, a suit was brought by the estate of the child
against Cooper Clinic claiming that the clinic was liable under the theory of respondeat superior.
Id. The Arkansas Supreme Court ruled that the “Cooper Clinic is not vicariously liable for Dr.
Staudt’s failure to report the suspected child abuse.” Id. at 540. In so doing, the Court ruled that
“[t]he test for whether an employee is acting within the scope of his employment is whether the
individual is carrying out the ‘object and purpose of the enterprise,” as opposed to acting
exclusively in his own interest.” Id. at 541 (citing Porter v. Harshfield, 329 Ark. 130, 137, 948
S.W.2d 83 (1997)); accord Isham v. Booneville Comm. Hospital, 2015 U.S. Dist. Lexis 84705
(W.D. Ark. June 30, 2015)(the Court found that the hospital was not vicariously liable for the
actions of a nurse, who issued prescriptions to a friend while the two were at work at the hospital).
The Court reasoned that “Dr. Staudt’s decision to report or not to report suspected child abuse is

not the object and purpose of Cooper Clinic, but rather such a decision is exclusively in Dr. Staudt’s
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interests.” Id. (cleaned up). Thus, an employer is not liable for the actions of an employee who
violates the law that results in the death of another.

In Cannady v. St. Vincent Infirmary, the administratrix of the estate of Anne Pressly! sued
St. Vincent under the doctrine of respondeat superior after two of its employees unlawfully
accessed Anne Pressly’s medical records. 2018 Ark. 35, 537 S.W.3d 529. The Arkansas Supreme
Court rejected the argument that St. Vincent was vicariously liable because the actions of the
employees were not unexpected and found that the employees acted outside the scope of their
employment. 2018 Ark. at 9. “St. Vincent is therefore entitled to expect St. Vincent employees to
obey hospital policy, to remain faithful to their agreements, and to not violate federal law.
Therefore, the employees’ actions were unexpected.” Id. at 10. Most importantly, St. Vincent
terminated the employees upon discovering their inappropriate actions; therefore, the Court found
that St. Vincent “did not ratify or endorse the improper actions.” Id. (emphasis added).

DHS cannot be vicariously liable for the illegal and criminal actions of Ms. Wilkerson. See
Porter, 329 Ark. at 133. Ms. Wilkerson was estimated to have been going over 70 mph, when the
accident occurred. SUMF 924. The posted speed limit was 55 mph. SUMF 920. Thus, Ms.
Wilkerson was traveling at a criminal rate of speed when the accident occurred. See Ark. Code
Ann. §27-50-302(7)(“speeding in excess of fifteen miles per hour over the posted limit is a Class
C misdemeanor”). Consequently, given that Ms. Ashcraft died in this accident, Ms. Wilkerson
could have been charged with negligent homicide. See Ark. Code Ann. §5-10-105; see also

Robinson v. State, 98 Ark. App. 237, 254 S.W.3d 750 (2007).

! Anne Pressly was a famous local news anchor, who was brutally assaulted at her home and was
hospitalized at St. Vincent where she died as a result of her injuries.
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Moreover, Ms. Wilkerson admitted to taking Adderall—a Schedule II controlled
substance’—without a prescription. SUMF 99 36-37. Prior to beginning her employment with
DHS, Ms. Wilkerson had a clean drug test. SUMF q5. Thus, Ms. Wilkerson’s actions of drug abuse
could not have been expected by DHS; therefore, Ms. Wilkerson was outside the scope of her
employment. See Porter, 329 Ark. at 137. Interestingly, under the Arkansas Workers’
Compensation Act, injuries that occur to an employee who took illegal drugs or used prescription
drugs in contravention of physicians’ orders are not compensable. Ark. Code Ann. §11-9-
102(4)(B)(iv).

Another important consideration is that Ms. Wilkerson—by illegally using drugs—was not
carrying out the “object and purpose” of DHS; therefore, she was acting outside the scope of her
employment with DHS and DHS cannot be vicariously liable for her actions. See Cooper Clinic,
366 Ark. at 541. A primary focus of DHS is on drug and substance abuse treatment and prevention
through programs like the one promote the use and distribution of Narcan for opioid overdoses
and peer recovery programs to just name a few. Thus, when Ms. Wilkerson illegally took a
Schedule II controlled substance without at prescription, she was not furthering the “object and
purpose” of DHS. Additionally, Ms. Wilkerson’s decision to drive at an excessive rate of speed to
the point that it was a criminal rate of speed in order to make up time for her decision to stop was
exclusively in her own interest and not in the object and purpose of DHS. See Porter, 329 Ark. at
137. Accordingly, as the Arkansas Supreme Court found in Cooper Clinic, supra, the Arkansas

State Claims Commission should also find that DHS is not vicariously liable for the actions of Ms.

2 According to Arkansas Department of Health regulations, “Schedule II controlled substances are
drugs that have a legitimate medical indication, but also have a high potential for abuse that may
lead to severe psychological or physical dependence. Included in the list of Schedule II drugs are
the stimulants: amphetamines and methamphetamines and their salts and optical isomers (e.g.
Adderall, Desoxyn, Dexedrine and Vyvanse).” Rule 7, 060 01 CARR 001.

2456



F.2

Wilkerson, because she was not furthering the objectives and purposes of DHS at the time of the
accident on June 11, 2021.

Finally, as illustrated by Cannady v. St. Vincent Infirmary, supra., DHS is not vicariously
liable for Ms. Wilkerson’s actions. Like St. Vincent, DHS is entitled to expect that its employees
will follow policy and not violate the law. Similar to St. Vincent, DHS terminated Ms. Wilkerson
shortly after the accident after conducting a fact finding investigation, which revealed that Ms.
Wilkerson failed to follow instructions and policy and violated the law. SUMF 9| 41-42. Thus,
DHS did not ratify or endorse Ms. Wilkerson’s actions; therefore, it cannot be held vicariously
liable. See Cannady, 2018 Ark. at 10. Accordingly, DHS respectfully requests that its cross motion
for summary judgment be granted and this claim be dismissed with prejudice.

B. DHS Is Not Liable to Claimants for Negligent Hiring nor Negligent Supervision.

Although the Claimants did not specifically raise a claim of negligent hiring nor of
negligent supervision, but out of an abundance of caution and in an effort to provide the Claims
Commission with a thorough legal analysis, Respondent will briefly address why these claims
would also fail as a matter of law. Under these legal theories, an employer may be liable for the
actions of an employee if the third party can show that the employer knew or should have known
through ordinary care that the employee could posed an unreasonable risk of harm and that harm
occurred to the third party. Saine v. Comcast Cable, 354 Ark. 492, 497,126 S.W.3d 399 (2003). In
order to prove a claim for negligent hiring or negligent supervision, a plaintiff must prove that the
risk of harm to others was reasonably foreseeable. /d. Thus, “absent some form of notice that the
employee posed a danger, such an act is not foreseeable.” Id. at 498 (quoting Regions Bank & Trust

v. Stone Co. Nursing Facility, Inc., 345 Ark. 555, 569, 49 S.W.3d 107 (2001)). Specifically,
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regarding the claim of negligent hiring, the Arkansas Supreme Court has held that a plaintiff must
show the following:

(1) that an inadequate background check was done or there was the complete

absence of a background check; (2) that a proper background check would have

revealed that the employee was not qualified for the position for which he or she

was hired; and (3) that if the claim is based on a criminal act by the employee, there

was a direct causal connection between an inadequate background check and the

criminal act for which the plaintiff is attempting to hold the employer liable.

Paulino v. QHG of Springdale, Inc., 2012 Ark. 55, at 13, 386 S.W.3d 462.
Under either theory, the plaintiff must still show that the employer failed to exercise ordinary care
in either its hiring or supervision of the employee. /d.

In the claim-at-hand, Claimants cannot show that DHS was negligent in its hiring of Ms.
Wilkerson nor that DHS was negligent in its supervision of Ms. Wilkerson. The undisputed facts
show that prior to her employment with DHS, Ms. Wilkerson passed a criminal background check,
had a clean driving record, and passed a drug test. SUMF 4| 5-6. Thus, Claimants cannot show
that DHS was negligent in its hiring of Ms. Wilkerson. See Paulino, 2015 Ark. at 13. Additionally,
there is no evidence to show that DHS could have reasonable foreseen the actions of Ms.
Wilkerson, especially given that she had only been employed with DHS for eleven (11) days when
the accident occurred. See Saine, 354 Ark. at 497. Thus, to the extent Claimants have raised or
could raise that DHS was negligent in hiring or supervising Ms. Wilkerson, these claims also fail
as matters of law. Accordingly, DHS is entitled to summary judgment on these potential claims as
well.

IV. CONCLUSION
For the reasons stated above, Respondent respectfully requests that the Arkansas State

Claims Commission grants their Cross-Motion for Summary Judgment and denies Claimants’

motion for summary judgment and for all other just and proper relief to which it is entitled.
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Respectfully submitted,

By:  /s/Vincent P._France
Vincent P. France, Ark. Bar No. 2010063
Deputy Chief Counsel
Arkansas DHS
P.O. Box 1437, Slot S260
Little Rock, AR 72203
Phone: (501) 534-4127
Email: Vincent.P.France@DHS.Arkansas.gov
Attorney for Respondent

CERTIFICATE OF SERVICE

I, Vincent P. France, hereby certify that on January 29, 2024, I electronically filed the
foregoing with the Arkansas State Claims Commission by emailing it to
asccpleadings@arkansas.gov and by sending a copy to Claimant’s attorney Jim Jackson via email
as indicated below.

Jim Jackson
Jim@JimJacksonatty.com

/s/ Vincent P_France
Vincent P. France
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IN THE ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JAQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON, AS PERMANENT

LEGAL GUARDIAN OF
MINOR CHILDREN CLAIMANTS

Vs. CC No. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

RESPONDENT’S STATEMENT OF UNDISPUTED MATERIAL FACTS

COMES NOW, Respondent, Arkansas Department of Human Services, by and through its
attorney, Vincent P. France Deputy Chief Counsel for the Arkansas Department of Human
Services, and for its Statement of Undisputed Material Facts states the following:

1. This claim arises from a motor vehicle accident involving three vehicles that
occurred on Friday, June 11, 2021, on State Highway 22 in Logan County, Arkansas near Paris,
Arkansas. See Exhibit 1, Documents Produced in Discovery by Claimants, Accident Report bates
number 0291-0308 (“hereinafter “Exhibit 1, Documents Produced by Claimants™).

2. One of the vehicles involved in the accident was a vehicle owned by Respondent,
Arkansas Department of Human Services (hereinafter “DHS”), which was being driven by Jennifer
Wilkerson. See Exhibit 1, Documents Produced by Claimant, bates no. 0297.

3. On June 1, 2021, Jennifer Wilkerson began working for DHS. See Exhibit 2,
Excerpts from Jennifer Wilkerson’s Deposition, 10:2-6 (hereinafter “Exhibit 2, Wilkerson Depo.”);
Exhibit 3, Affidavit of Pamela Feemster, p. 2 49 (hereinafter “Exhibit 3, Feemster Affidavit™).

4. Ms. Wilkerson was hired by DHS after she was interviewed by Pamela Feemster.

Exhibit 3, Feemster Affidavit, p. 2 9 5.
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5. Prior to starting her position with DHS, Ms. Wilkerson was required to pass a pre-
employment drug test, which was clean, and she agreed to obey all traffic laws and follow DHS
driving policies. Exhibit 3, Feemster Affidavit, p. 2 49 6-7; Exhibit 4, Excerpts from Kristen
Shelton’s Deposition, 18:12-17 (hereinafter “Exhibit 4, Shelton Depo.”).

6. Prior to beginning her employment with DHS, Ms. Wilkerson also had to pass a
criminal background check. Exhibit 4, Shelton Depo. 11:1-10, 18:6-13.

7. Jennifer Wilkerson was hired as a Program Assistant for DCFS in Logan County,
which is located at 17 W. McKeen Street, Paris, Arkansas 72855. Exhibit 2, Wilkerson Depo. 9:7-
10; Exhibit 3, Feemster Affidavit, p. 2 49 8, 10; Exhibit 4, Shelton Depo. 10:4-10; Exhibit 5,
Excerpts from Brandy Ezell’s Deposition, 6:19—7:4 (hereinafter “Exhibit 5, Ezell Depo.”).

8. As a Program Assistant, Ms. Wilkerson’s main responsibilities were transportation
of children and to conduct supervised visitations. Exhibit 2, Wilkerson Depo. 10:10-16; Exhibit 3,
Feemster Affidavit, p. 2 q 11; Exhibit 4, Shelton Depo. 10:11-16; Exhibit 5, Ezell Depo. 6:19—
7:4.

0. On June 11, 2021, Ms. Wilkerson was assigned to go to Beebe, Arkansas, to pick
up a child at 2:00 p.m. and transport the child to Clarksville, Arkansas, for a sibling visit at 4:00
p.m. Exhibit 2, Wilkerson Depo. 10:10-22, 13:15-18; Exhibit 3, Feemster Affidavit, p. 2 9§ 12;
Exhibit 4, Shelton Depo. 19:6-12; Exhibit 5, Ezell Depo. 8:4—9:15.

10.  In order for Ms. Wilkerson to arrive in Beebe by 2:00 p.m., she needed to leave
Paris, Arkansas around noon because it takes approximately two (2) hours to drive from Paris to
Beebe. Exhibit 2, Wilkerson Depo. 17:19-22; Exhibit 3, Feemster Affidavit, p. 2 § 13; Exhibit 5,

Ezell Depo. 9:16—10:1.
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11.  Brandy Ezell showed Ms. Wilkerson on a map where she needed to go in Beebe.
Exhibit 2, Wilkerson Depo. 13:22—14:15, 17:19-22; Exhibit 5, Ezell Depo. 9:8-15.

12. At 12:07 p.m., Brandy Ezell and Pamela Feemster saw Ms. Wilkerson getting into
the vehicle to head to Beebe. Exhibit 3, Feemster Affidavit, p. 3 4 14; Exhibit 5, Ezell Depo. 10:13-
17.

13.  Wilkerson’s undisputed testimony was that she needed to leave earlier. Exhibit 2,
Wilkerson Depo. 17:19-22.

14.  Rather than beginning her trip to Beebe, Arkansas, Ms. Wilkerson admits that she
instead stopped, went inside, and ate at a restaurant called the Dari-Delite. Exhibit 2, Wilkerson
Depo. 122:21—124:13.

15.  Wilkerson admits that she met her boyfriend at Dari-Delite. Exhibit 2, Wilkerson
Depo. 102:16-21.

The Accident

16.  Around 12:50 p.m., near the intersection of 5033 State Highway 22, Ms. Wilkerson
rear-ended a vehicle that was driven by Ms. Jacquelin Ashcraft and three passengers including two
of Ms. Ashcraft’s minor daughters, _ Exhibit 1, Documents
Produced by Claimants, bates no. 291-308; see also Exhibit 6, Excerpts from Trooper Ray’s
Deposition, 8:12-23 (hereinafter “Exhibit 6, Ray Depo.”)

17.  Both Ms. Wilkerson’s vehicle and Ms. Ashcraft’s vehicle were traveling east on
Highway 22. Id.; Exhibit 6, Ray Depo. 17:9—19:10, 55:17-24.

18.  Ms. Ashcraft was attempting to turn left into a private residence. Id.

19. The force of the collision caused Ms. Wilkerson’s vehicle to spin into the opposite

lane of travel and strike an overside load trailering a mobile home. 7d.
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20. The speed limit where the accident occurred is 55 mph. Exhibit 6, Ray Depo. 28:7-
9, 39:10-12; see also Exhibit 7, Excerpts from Stanley Cain’s Deposition, 129:20-22 (hereinafter
“Exhibit 6, Cain Depo.”)

21. The weather was clear and the roadway was dry and neither was a factor in the
accident. Exhibit 1, Documents Produced by Claimants bates no. 0291; see also Exhibit 1,
Documents Produced by Claimants, photos taken at accident scene, bates no. 262-276.

22.  This portion of Highway 22 is straight and flat. See Exhibit 1, Documents Produced
by Claimants, photos taken at accident scene, bates no. 0262-0276; Exhibit 6, Ray Depo. 26:21-
24.

23.  Although Trooper Ray conducted the investigation into the accident, he never
actually spoke with Ms. Wilkerson. Exhibit 6, Ray Depo. 8:12-18, 12:21—13:2, 55:1-5.

24.  When the impact occurred between the vehicle Ms. Wilkerson was driving and the
vehicle driven by Ms. Ashcraft, it is estimated that Ms. Wilkerson could have been going at least
70 mph. See Exhibit 7, Cain Depo. 43:1-8, 129:23—130:3; see also Exhibit 1, Documents
Produced by Claimants, Stanley Cain Investigation, bates no. 0571-0605, specifically 0574.

25.  Based upon Trooper Ray’s investigation, he found that Ms. Wilkerson was
responsible for the accident based upon her inattentive, careless, negligent, or erratic driving.
Exhibit 6, Ray Depo. 56:11—57:1.

Post Accident
26.  Following the accident, Ms. Wilkerson called Brandy Ezell, her boyfriend at the

time, Scott Lindstrom, and her mother. Exhibit 2, Wilkerson Depo. 18:25—19:16.
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27.  As Brandy Ezell and Pamela Feemster were returning from lunch, Brandy Ezell
received the call from Ms. Wilkerson concerning the accident at 12:55 p.m. Exhibit 3, Feemster
Affidavit, p. 3 915; Exhibit 5, Ezell Depo. 12:1-5, 31:1-18.

28.  Immediately upon learning that Ms. Wilkerson had been in a motor vehicle
accident, Ms. Ezell “was expecting her to be at least be in Dardanelle, Pottsville, somewhere
between there by that time.” Exhibit 5, Ezell Depo. 12:9-12.

29. Given the location of the accident and the time it occurred, Ms. Wilkerson was
significantly behind schedule by approximately an hour behind. Exhibit 4, Shelton Depo. 27:1-14;
see also Exhibit 5, Ezell Depo. 32:5-7 (In her deposition, Ms. Ezell testified to the following, “And
to this day, it still bugs me why she wasn’t [more than] three miles from the office a good 45
minutes later.”)

30.  Ms. Wilkerson informed Ms. Ezell that she thinks the accident occurred near the
airport in Paris, Arkansas. Exhibit 5, Ezell Depo. 12:12-13.

31.  Immediately, Ms. Ezell and Ms. Feemster headed to the accident. Exhibit 3,
Feemster Affidavit, p. 3 §17; Exhibit 5, Ezell Depo. 12:14-15.

32.  Itonly took Ms. Ezell and Ms. Feemster a few minutes to arrive at the scene, which
was approximately 3 miles from the DHS office. Exhibit 3, Feemster Affidavit, p. 3 §18; Exhibit
5, Ezell Depo. 30:18-20.

33.  Upon arriving at the scene, Ms. Ezell went over to check on Ms. Wilkerson and Ms.
Feemster called her supervisor, Kristen Shelton. Exhibit 3, Feemster Affidavit, p. 4 423; Exhibit 4,
Shelton Depo. 13:25—14:2; Exhibit 5, Ezell Depo. 12:17-25.

34.  Eventually, both Ms. Ashcraft and Ms. Wilkerson were taken by the same

ambulance to the hospital in Booneville, Arkansas. Exhibit 2, Wilkerson Depo. 46:2-19, 47:7-13.

2464



F.2

35.  Although law enforcement was not going to conduct a drug screen on Ms.
Wilkerson, Ms. Feemster requested that a drug screen be conducted on Ms. Wilkerson for DHS.
Exhibit 3, Feemster Affidavit, p. 4 4924, 26, 31; see also Exhibit 4, Shelton Depo. 22:9—23:14;
Exhibit 1, Documents Produced by Claimants, emails, bates no. 0408-0426.

36. On June 11, 2021, after the accident and after Ms. Wilkerson had arrived at the
Booneville hospital, Ms. Feemster received a text message from Ms. Wilkerson in which Ms.
Wilkerson informed her that she anticipated that the drug screen would come back positive because
she had taken Adderall prior to the accident, but that she did not have a prescription for the
medication. Exhibit 3, Feemster Affidavit, p. 5 §32; see also Exhibit 1, Documents Produced by
Claimants, emails, bates no. 0420; Exhibit 2, Wilkerson Depo. 23:6-20.

37. The toxicology report for Ms. Wilkerson showed that she was positive for
_. Exhibit 1, Documents Produced by
Claimants, Wilkerson toxicology results, bates no. 0258-0259; see also Exhibit 6, Ray Depo.
54:7—55:14; Exhibit 2, Wilkerson Depo. 61:11—62:8.

DHS Investigation

38. It was on June 11, 2021, that Ms. Feemster first discussed the possibility of
terminating Ms. Wilkerson after she learned from Ms. Wilkerson that Ms. Wilkerson had illegally
used Adderall. Exhibit 3, Feemster Affidavit, p. 5 433.

39.  Asrequired by DHS policy, a fact-finding investigation to determine if any policy
violations occurred to determine whether to terminate an employee. Exhibit 4, Shelton Depo.

12:23—13:3; see also Exhibit 3, Feemster Affidavit, p. 5 9 35.
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40.  Kiristen Shelton conducted the fact-finding investigation, in which she sent emails
to Brandy Ezell, Pamela Feemster, and Ms. Wilkerson asking about the accident. Exhibit 4, Shelton
Depo. 17:10—35:18.

41.  Following the conclusion of the fact-finding investigation, Ms. Wilkerson was
officially fired from DHS on Wednesday, June 16, 2021. Exhibit 4, Shelton Depo. 16:18-21; see
also Exhibit 3, Feemster Affidavit, p. 5 9 35.

42.  Ms. Wilkerson was fired from DHS because she did not leave on time for Beebe
and was behind schedule, she admitted to taking drugs without a prescription, and she was still in
her probationary period as an employee. Exhibit 4, Shelton Depo. 30:11-25; Exhibit 1, Documents
Produced by Claimants, emails, bates no. 0408-0426.

WHEREFORE, Respondent respectfully submits its Statement of Undisputed Material
Facts and respectfully requests that its Cross-Motion for Summary Judgment be granted, and that
Claimants’ motion for partial summary judgment be denied and this claim be dismissed with
prejudice, along with any other just and proper relief to which it is entitled.

Respectfully submitted,
By:  /s/Vincent P._France
Vincent P. France, Ark. Bar No. 2010063
Deputy Chief Counsel
Arkansas DHS
P.O. Box 1437, Slot S260
Little Rock, AR 72203
Phone: (501) 534-4127

Email; Vincent.P.France@DHS.Arkansas.gov
Attorney for Respondent
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CERTIFICATE OF SERVICE

I, Vincent P. France, hereby certify that on January 29, 2024, I electronically filed the
foregoing with the Arkansas State Claims Commission by emailing it to
asccpleadings@arkansas.gov and by sending a copy to Claimant’s attorney Jim Jackson via email
as indicated below.

Jim Jackson
Jim@JimJacksonatty.com

/s/ Vincent P_France
Vincent P. France
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IN THE ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JAQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON, AS PERMANENT

LEGAL GUARDIAN OF
MINOR CHILDREN CLAIMANTS

Vs. CC No. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

RESPONDENT’S RESPONSE IN OPPOSITION TO
CLAIMANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

COMES NOW, Respondent, Arkansas Department of Human Services, by and through its
attorney, Vincent P. France Deputy Chief Counsel for the Arkansas Department of Human
Services, and for its Response in Opposition to Claimants’ Motion for Partial Summary Judgment
states the following:

1. In paragraph 4 of their motion for partial summary judgment, Claimants alleged
that Jennifer Wilkerson and her negligence was the proximate cause of the accident, which is not
disputed by Respondent.

2. Instead, DHS asserts that it is not liable under the doctrine of respondeat superior,
because an employer is not liable for the actions of its employee if the employee was acting beyond
the scope of his or her employment at the time of the alleged incident. Porter v. Harshfield, 329
Ark. 130, 137, 948 S.W.2d 83 (1997).

3. DHS has presented its arguments more fully in it its Cross Motion for Summary
Judgment, Brief in Support, and Statement of Undisputed Material Facts, which are being filed

contemporaneously herewith.
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4. Accordingly, pursuant to Ark. R. Civ. P. 10(c), DHS adopts its arguments contained
in the aforementioned filings as if stated here verbatim.

WHEREFORE, Respondent, DHS, respectfully requests that Claimants’ Claimants’
motion for partial summary judgment be denied, that its Cross-Motion for Summary Judgment be
granted, and that and this claim be dismissed with prejudice, along with any other just and proper
relief to which it is entitled.

Respectfully submitted,

By:  /s/Vincent P. France
Vincent P. France, Ark. Bar No. 2010063
Deputy Chief Counsel
Arkansas DHS
P.O. Box 1437, Slot S260
Little Rock, AR 72203
Phone: (501) 534-4127
Email; Vincent.P.France@DHS.Arkansas.gov
Attorney for Respondent

CERTIFICATE OF SERVICE

I, Vincent P. France, hereby certify that on January 29, 2024, I electronically filed the
foregoing with the Arkansas State Claims Commission by emailing it to
asccpleadings@arkansas.gov and by sending a copy to Claimant’s attorney Jim Jackson via email
as indicated below.

Jim Jackson
Jim@JimJacksonatty.com

/s/ Vincent P_France
Vincent P. France
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From: Martha Cox

To: Kathryn Irby; ASCC Pleadings

Cc: vincent.p.france@dha.arkansas.gov; Jim Jackson

Subject: Haley Hudson, Special Adm"x of the Estate of Jacqueline Ashcraft, deceased and Permanent Guardian of

M a Minor Child v. Arkansas Department of Human Services Arkansas State Claims Commission No.
ncident Date: 6/11/2021 - Logan Cou

Date: Monday, February 12, 2024 4:40:15 PM
Attachments:

Please find attached a letter from Attorney Jim Jackson, with its enclosures, to be filed in the
above-referenced case. The original and three copies of the claimant’s Response, Brief, and
Table of Authorities are being mailed to the Commission pursuant to the Rules.

Thank you.

Martha Cox, PP, PLS

Paralegal for The Jackson Law Firm
700 West Broadway, Suite 200
North Little Rock, AR 72114
Phone: (501) 823-3610

Fax: (501) 823-3611
mcox@jimjacksonatty.com
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ARKANSAS STATE CLAIMS COMMISSION

CLAIMANT
HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON AS
PERMANENT LEGAL GUARDIAN OF KADEY LYNN
JONES, A MINOR CHILD

VS. CC NO. 230641

ARKANSAS DEPARTMENT OF RESPONDENT
HUMAN SERVICES

CLAIMANT’S BRIEF IN RESPONSE TO
RESPONDENT’S CROSS MOTION FOR SUMMARY JUDGMENT

I. THE LAW IMPOSES A “PRESUMPTION OF FACT” THAT AN
EMPLOYEE IS WITHIN THE COURSE AND SCOPE OF
EMPLOYMENT WHEN DRIVING AN EMPLOYEE’S VEHICLE
AT THE TIME OF A WRECK

It is presumed as a matter of fact that an employee is within the course and scope of

employment when they are driving their employer’s vehicle and cause a wreck. “When a
regular employee is driving a vehicle owned by the employer, and an accident occurs, there
is a presumption of fact that the employee is acting within the scope of his employment. It is
a presumption of fact which imposes on the other party, against whom the presumption is
directed, the burden of overcoming this presumption.” Nipper v. Brandon Co., 553 S.W.2d 27,
28, 262 Ark. 17, 20 (Ark. 1977). (emphasis added) Nipper is the Arkansas Supreme Court’s
leading case on determining the status of an employee who is driving an employer’s vehicle.
The holding in Nipper, id., is the lead comment provided in Civil Jury Instructions AMI 702,
703 and 704.

The facts in Nipper, supra, also involve an employee who caused a rear-end collision while

driving his employer’s vehicle. Roosevelt Johnson was a delivery truck driver employed by

Brandon Company. Johnson was driving on Cantrell Road to a warehouse complex when he





took a five-minute detour for a personal errand. Johnson drove back to to Cantrell Road
where he rear-ended Jerry Nipper’s vehicle about a half mile after he returned from his
personal errand. Brandon claimed it was not vicariously liable for Johnson’s negligence since
he took a personal detour! prior to the collision.

The Supreme Court of Arkansas found that since Johnson had completed his personal
errand at the time of the wreck, he was within the course and scope of his employment at the
time of the wreck. Nipper, id. at 28. The Court clarified that when an employee is driving
an employer’s car at the time of a wreck, it is a presumption of fact that he is within the
course and scope of employment.

Applying the legal standard set by the Supreme Court in Nipper, id., the facts lead to
only one reasonable conclusion about J ennifer Wilkerson’s employment status at the time of
the wreck. Jennifer Wilkerson was within the course and scope of her employment with DHS
when the fatal wreck occurred. Furthermore, Jennifer Wilkerson was furthering the purpose
of DHS at the time of the collision. Wilkerson was driving a DHS car to Beebe to pick up a
foster child for a family visit.

DHS admits that Jennifer Wilkerson was a Program Assistant for the Division of
Children and Family Services (DCFS) at DHS. “Her main responsibilities were
transportation of children and to conduct supervised visitations. On June 11, 2021, Ms.
Wilkerson was assigned to go to Beebe, Arkansas, to pick up a child at 2:00 p.m. and transport
the child to Clarksville, Arkansas, for a sibling visit at 4:00 p.m.” See Feemster Affidavit,
99 11-12. This collision occurred while Jennifer Wilkerson was driving a DHS car eastbound

on State Highway 22 from Paris, Arkansas. This is the most direct route to travel from Paris

! Johnson had not quite returned to his original route when the wreck occurred.
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to Beebe. See Exhibit 3 attached to the Claimant’s Response which is a Google map with
directions from the DHS office to Beebe.

The respondent seeks a “get out of jail free” card because Jennifer Wilkerson stopped
at the Dari-Delite in Paris to have lunch at noon while traveling to Beebe. The Dari-Delite is
on Wilkerson’s route to Beebe. Attached to the Claimant’s Response as Exhibit 1 is a map of
the 1.3-mile drive from the DHS office in Paris to the Dari-Delite. Attached as Exhibit 21s a
map of the route from the DHS office to the Dari-Delite, and then concluding at 5033 SH 22,
which was the location of the wreck. Attached as Exhibit 3 is a map showing the direct route
from Paris to Beebe which is also along State Highway 22.

Wilkerson’s action of stopping to have a lunch break on the way to Beebe does not
relieve DHS from being vicariously liable for the negligence of Wilkerson when she completed
her personal lunch break and returned to her route. The logical conclusion of this argument
would lead to absurd results if an employer could escape vicarious liability whenever an
employee that was involved in a wreck had taken a rest stop, bathroom break, re-fueling stop,
water break, etc., while driving. For example, commercial truck drivers take unscheduled
breaks such as these all day long. That does not relieve their employer of vicarious liability
when they are involved in a wreck after they have completed their personal errand.

There can be no reasonable argument asserted that Jennifer Wilkerson was not in the
course and scope of her job assignment. She had completed her lunch at Dari-Delite. She had
traveled nearly three miles from Dari-Delite when the wreck occurred. Wilkerson was in the
course and scope of employment the moment she left the Dari-Delite parking lot. But for the
wreck, Wilkerson would have completed her task of taking the child to the family visit.
Wilkerson may have been running behind schedule due to her lunch break, but that does not
absolve DHS of the fact that Wilkerson was carrying out her assigned duty — driving to Beebe

in a DHS car to pick up a foster child — at the time of the collision.
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The respondent points out that Wilkerson was on Day 11 of her employment with
DHS. The length of time of employment is not relevant. DHS would be vicariously liable for
Wilkerson’s negligent action if this accident had occurred on her first day of employment.
The number of days of employment is not a factor to consider in determining if an employee
is within the scope of employment.

The Arkansas Supreme Court adopted AMI 702, 703, and 704 as jury instructions for
a finder of fact to consider in scope of authority issues when an employee is driving the
employer’s vehicle. These three jury instructions are the guiding principle for this case.

Scope of Authority — Scope of Employment

I have used the term “scope of employment” in these instructions. An employee
is acting within the scope of her employment if she is engaged in the
transaction of business which has been assigned to her by her employer or if
she is doing anything which may reasonably be said to have been contemplated
as a part of her employment and is in furtherance of her employer’s interests.
Even though it was not expressly authorized and may have been specifically
forbidden.

AMI 702

Scope of Employment — Employee Driving Employer’s Vehicle

The vehicle driven by Jennifer Wilkerson was owned by DHS and Jennifer
Wilkerson was a regular employee of DHS. You may consider these facts along
with any other evidence in the case in deciding whether Jennifer Wilkerson
was acting as an employee of DHS and within the scope of her employment at
the time of the occurrence.

AMI 703

Agency — Employment - Deviation from Route

If an employee abandons the business of her employer to perform an act or
engage in an activity for her own exclusive purpose and not in furtherance of
her employer’s interests, that act or activity is not in the scope of employment.
AMI 704

The facts and law on the issue overwhelmingly lead to one conclusion -- Jennifer
Wilkerson was within the course and scope of her employment with DHS while she was
driving a DHS car on SH22 when she negligently collided with the rear of Ashcraft’s car.
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Wilkerson had completed her personal errand of having lunch and was on her route to pick
up a foster child in Beebe.

B. WILKERSON’S NEGLIGENT ACTS DO NOT ALLOW DHS TO
ESCAPE VICARIOUS LIABILITY

The second argument raised by DHS is that because Jennifer Wilkerson violated the
rules of the road, i.e., following too closely and speeding, DHS is not vicariously liable because
violating the rules of the road were not part of Wilkerson’s job description. DHS’ assertion
would only permit vicarious liability claims for an agency or corporate defendant if a
company’s employee handbook contained a section advising their employees to violate the
rules of the road. No injured party could ever make a claim under respondeat
superior/vicarious liability if the requirement is that the agency or corporate defendant must
expressly affirms that they are liable for an employee’s negligence. The law does not require
that negligent conduct be approved or ratified by an employer. No employer would ever create
a policy of accepting liability for its employee’s negligent conduct. The whole point of
respondeat superior/vicarious liability is to permit an injured party to bring a claim against
an employer when an employee is negligent while in the course and scope of employment. An
employer cannot create its own regulations that exempt it from liability when an employee
drives inattentively and causes a wreck. Again, commercial trucking companies would
simply escape all responsibility for their negligent drivers’ actions if they could simply write
a handbook exempting them from acts of negligence by their drivers.

DHS’s reliance on Porter v. Harshfield, 329 Ark. 130, 137, 948 S.W.2d 83 (1997), is
misplaced. This case involves the sexual assault of a patient when the patient was alone in
an exam room with an employee. Porter was a patient at Dr. Harshfield’s radiology clinic.
Porter was lying on his back on an exam table for an ultrasound when a male radiology

technician began performing oral sex on him. The court found that the sexual assault was





such a deviation from the expected conduct of a radiology technician and for such personal
reasons, that it could not be argued that he was carrying out any “object and purpose of the
enterprise.” The radiology technician, Joseph Pearrow, “was not, by any stretch of the
imagination, acting within the scope of his duties as a radiology technician when he assaulted
Porter. Rather, Pearrow's actions were purely personal. Because Pearrow's actions were not
expectable in view of his duties as a radiology technician, we conclude that Dr. Harshfield
may not be held liable for Pearrow's actions and was thus entitled to summary judgment as
a matter of law.” Porter v. Harshfield, 329 Ark. 130, 948 S.W.2d 83 (Ark. 1997).

Wilkerson’s negligent acts of inattentive driving and speeding are a far cry from a
sexual assault. There is no evidence that Wilkerson intentionally drove into the rear of
Asheraft’'s vehicle. Wilkerson’s actions were garden-variety negligence of speeding and
following to close. Wilkerson has not been charged with any criminal conduct. She was not
issued a citation by the Arkansas State Police.

The respondent also argues that Wilkerson’s actions may border on “criminal” conduct
because she admitted to taking a non-prescribed “Adderall?” prior to the wreck. There has

been no allegation or proof that Wilkerson was “impaired” or “under the influence” at the

time of the wreck. State Trooper James Ray investigated the wreck where he interacted with

DRIVER CONDITION AND CIRCUMSTANCES

Condition at Time of Crash Driver Distracted By Driver Vision Obscured By
7T 000 Apparenty normal 400 Not ditracled 000 No clstruction noled 106 Not in-transpott molor vehicle
T 100 Manually operaling an elect 100 Raln, snow, fog, smeke, sand, or dust (parked, working)
[ 100 Physically impaired communicalion device (texting, typing. dialing) | 101 Refiected glare, bright sunlight, 107 Splash ar spray of passing vehicle
[ 101 Emotional (depressed, angry, disturbed, lc.}| 101 Talking on hands-free electronic device of heedlights 108 Inadequate defrost or defog system
3 102 W {sick) o tainled 102 Talking an hand-held electronic device 102 Gurve, hill, of olher roadway 109 Inadequale vehicle lighting system
] 103 Aslzep or fatigued 103 ggler activily with an electronic device - gesdgn fe:lltlléza 4+ orohe :}(1) gbslm;llon Interfor lo the vehicle
. . 104 Passenger uilding, blllboard, ot other slructure xlernal mirrors
] 104 Under the influence of rmadication or dfugs 98D Ome:?i;lradiun inside the vehicle 104 Trees, ?:rops, or vegelation 112 Broken or improperty cleaned windshield
] 105 Under the influence of alcohol 481 Other distraction aulside lhe vehicle 105 In-transport molor vehicle 143 Obstrucling angles on vehicle
] 198 Other 992 Unknown i distracted {including load) 139 Vision obscured - no details
#f 389 or 981, dascribe below: 480 Other visual obstriction (describe below)
[J 999 Unknown

Wilkerson. The accident report contains a section where an officer can list the condition of a

2 Adderall is a prescription medication that is used to treat attention deficit hyperactivity disorder (ADHD). It is also
used to treat narcolepsy.





driver. Trooper Ray’s report found the condition of Jennifer Wilkerson was “Apparently
Normal.”

The only reason a drug test was performed on Wilkerson was at the behest of Pamela
Feemster. See Feemster Affidavit, § 12. There has been no testimony or proof that Wilkerson

was impaired by Adderall or that Adderall caused the wreck.

CONCLUSION

The respondent’s Cross Motion for Summary Judgment should be denied as a matter
of law. The claimant’s Motion for Partial Summary Judgment on the issue of liability should
be granted. This matter should be set for a hearing solely on damages.

Respectfully submitted,

O/ 7~ ézﬁcfw

Jim Jackson, ARéB;ar #93209
Jagkson Law Firm

00 W. Broadway Street, Suite 200
North Little Rock, AR 72114
Phone: (501) 823-3610

Fax: (501) 823-3611
Jim@JimdJacksonatty.com

CERTIFICATE OF SERVICE

fl...
I hereby certify that on this date, Februaryl 1 = 2024, I electronically transmitted
the foregoing pleading via email to the Clerk of the Arkansas Claims Commission and sent
a copy to counsel for the Respondent via the same email transmission.
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ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF CLAIMANT
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,

DECEASED AND HALEY HUDSON AS PERMANENT

LEGAL GUARDIAN OF KADEY LYNN JONES, A

MINOR CHILD

VS. CC NO. 230641
ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

CLAIMANT’S RESPONSE TO
CROSS MOTION FOR SUMMARY JUDGMENT

Comes now the claimant, Haley Hudson, Special Administratrix of the Estate of
Jacqueline Lynn Ashcraft, deceased, and as Permanent Legal Guardian of Kadey Lynn
Jones, a minor child, by and through her attorney, Jim Jackson, and for her Response to the
Respondent’s Cross-Motion for Summary Judgment, states:

1. Respondeat supertor is a Latin term for “let the master answer.” It is the legal
doctrine for vicarious liability. This doctrine holds that an employer is legally responsible for
the wrongful acts of an employee that occur within the scope of employment.

2. An employee is presumed to be within the course and scope of employment
when driving his employer’s car. Nipper v. Brandon Co., 553 S'W.2d 27, 28, 262 Ark. 17, 20
(Ark. 1977).

3. Jennifer Wilkerson was within the course and scope of employment and
furthering DHS’s business at the time of the collision. Wilkerson had completed her personal
errand of having lunch at the Dari-Delite and was several miles along her journey to Beebe
to pick up a foster child for DHS when the wreck occurred. Wilkerson was driving a DHS car

at all times relevant to this action.





4. The route that Jennifer Wilkerson traveled from the DHS office to Dari-Delite
is attached as Exhibit 1.

5. Wilkerson’s route from DHS office to Dari-Delite to the accident site is attached
as Exhibit 2.

6. Exhibit 38 is the route that Jennifer Wilkerson would have completed if she had
not been involved in the wreck.

7. Attached is the claimant’s Brief in Support of her Response to the Cross Motion
for Summary Judgment.

WHEREFORE, the claimant prays that the Commission enter an Order denying the
respondent’s Cross-Motion for Summary Judgment.

Re/spectfu]ly submitted,

C i G

/Jim J ackson, AR Bar #93209
- Jatkson Law Firm

00 W. Broadway Street, Suite 200
North Little Rock, AR 72114
Phone: (5601) 823-3610
Fax: (501) 823-3611
Jim@JimJacksonatty.com

CERTIFICATE OF SERVICE

I hereby certify that on this date, I electronically transmitted the attached pleading
via e-mail to the Clerk of the Arkansas State Claims Commission and to counsel for the
Respondent by copy of the same e-mail transmission.

Mi. ' 7/
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ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON AS
PERMANENT LEGAL GUARDIAN OF KADEY LYNN
JONES, A MINOR CHILD

VS. CC NO. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES
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553 S.W.2d 27
262 Ark. 17
Jerry D. NIPPER, Appellant,
V.
BRANDON COMPANY and Roosevelt
Johnson, Appellees.
No. 77-49.
Supreme Court of Arkansas, Division No.

2.

July 5, 1977.

[262 Ark. 18] McMath, Leatherman & Woods
by James B. McMath, Little Rock, for appellant.

Gannaway, Darrow & Hanshaw, Little Rock,
for appellees.

HICKMAN, Justice.

This is a case involving some finer points of
the master-servant, or as we would say now,
employer-employee relationship. The question
presented is the legal and factual problems that
arise when an employee causes an accident while
driving his employer's vehicle. The finer points
are: when does an employee return to the scope of
his employment after deviating to perform a
personal unauthorized errand; and, what is the
law regarding the proof necessary to create a
question of fact for the jury in such a situation.

The facts are not disputed. Roosevelt
Johnson was a delivery truck driver for Brandon
Company, a Little Rock wholesale company. He
mostly delivered goods in the Little Rock-North
Little Rock metropolitan area. His instructions
were to deliver goods, taking the nearest and best
route, but he had discretion in selecting the route.
He had permission and did drive the company
truck home after work. However, he was
instructed never to use the truck for personal
business. He was also told to never
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run a personal errand with the truck during his
regular working hours.

J—

ast

On the afternoon of the sth of January in
1973 Johnson [262 Ark. 19] left Rose City in
North Little Rock after making a delivery. He had
one more delivery to make and that was to Quality
Floor Covering Company in southwest Little
Rock. Johnson testified that the nearest and best
route from Rose City to Quality would have been
to proceed to Interstate 30 and go south to the
exit at Geyer Springs Road. Johnson proceeded to
the interstate but instead of taking the Geyer
Springs exit, he turned off the interstate onto
Cantrell Road to run a personal errand. After he
got on Cantrell Road he turned off into a
warehouse complex about a mile or so west of the
interstate. He was on a personal errand for about
five minutes. He returned to Cantrell Road and
turned back east to proceed to deliver the goods
to Quality. He stated he could have turned west
on Cantrell to go to Quality but he chose the
eastern route because of traffic conditions at that
time of day. After he turned onto Cantrell Road
and had proceeded about a half mile, his truck
struck the rear of Jerry Nipper's vehicle. Nipper
was injured and sued Johnson and Brandon.
Negligence and damages are not issues on appeal.

The trial court gave the jury standard
instructions on the liability of an employer for the
acts of an employee. The instructions, all taken
from Arkansas Model Jury Instructions, defined
scope of employment and pointed out certain
evidence the jury could consider in determining
whether or not Johnson was acting within the
scope of his employment at the time of the
accident. AMI 702 and 703.

The court explained with an instruction that
if an employee abandons the business of his
employer to perform an act or engage in an
activity for his own exclusive purpose and not in
furtherance of his employer's interests, then that
act or activity is not in the scope of the
employment. AMI 704.

These instructions were correct statements of
the law. The jury found for Nipper and awarded
him a $35,000.00 judgment against Brandon and
Johnson. Brandon asked the trial court to set
aside the judgment against it because, as a matter





of law, Johnson was on a personal errand at the
time of the accident, therefore outside of his scope
of employment and, consequently, Brandon was
not liable for Johnson's negligent act. The trial
court did set aside the verdict.

[262 Ark. 20] Nipper appeals alleging one
error: the trial court erred in setting aside the
judgment because the jury was properly
instructed on the law and there was substantial
evidence upon which a jury could find that
Roosevelt Johnson at the time of the accident was
acting in the scope of his employment.

We agree the trial court erroneously set aside
the verdict. The question of liability was properly
submitted to the jury, the court improperly
determined that it was a question of law as to
Johnson's status at the time of the accident and
the verdict is supported by substantial evidence.

The attorneys for the parties have submitted
excellent briefs. Brandon relies on one of our
cases decided in 1962, Davis v. Kukar, Adm'x, 235
Ark. 139, 357 S.W.2d 275. In the Davis case an
employee-tractor driver had deviated from his
mission to run a private errand. The employee
was returning to the place from which he left his
mission when he caused an accident. The accident
occurred just forty-five feet from the point of
departure. We held that the jury should have been
told as a matter of law that the tractor driver was
at the time of the accident outside the scope of his
employment.

Here Johnson had returned to his mission to
deliver the goods. He was no longer on a private
errand. Although Johnson could have turned east
or west on Cantrell to proceed to deliver the
goods, he decided to go east which, according to
his testimony, would have been the best and most
convenient route from where he was. Although
Johnson had not reached the place of deviation,
he caused the accident while enroute to deliver
his employer's
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goods. In the Davis case, the employee could not
continue on his mission until he reached the point
of departure.

The jury could have found Johnson was
acting in furtherance of his employer's interests
based on these facts. It was for the jury to decide,
not the trial court, whether at the time and at the
place he was acting within the scope of his
employment or acting for his own exclusive

purpose.

The appellant argues that when a jury is given
AMI 703 [262 Ark. 21] it may draw an inference
that the employee is acting within the scope of
employment at the time of the accident. The
appellees argue that simply because a regular
employee is driving a vehicle owned by the
employer, this is not sufficient evidence to
support a finding that the employee was acting
within the scope of employment at the time of the
accident.

When a regular employee is driving a vehicle
owned by the employer, and an accident occurs,
there is a presumption of fact that the employee is
acting within the scope of his employment. It is a
presumption of fact which imposes on the other
party, against whom the presumption is directed,
the burden of overcoming this presumption.
Ark.Stats.Ann. § 28-1001, Rule 301
(Noncum.Supp., 1976).

When a plaintiff proves that a regular
employee driving an employer's vehicle is
involved in an accident, there exists a
presumption of fact which must be overcome by
the defendant-employer. If it is not
uncontroverted that the employee was acting
solely for his own benefit and not in furtherance
of the interests of the employer, then it is a
question for the jury. The testimony of an
interested party may not be taken as
uncontradicted because his testimony is
contradicted as a matter of law. Cousins v.
Cooper, 232 Ark. 605, 339 S.W.2d 316 (1960). We
cannot say, as a matter of law, that it is
uncontroverted that Johnson was acting solely for
himself at the time of the accident.





We feel it necessary to point out that some of
the language in our previous cases describing this
presumption of fact is not correct. It is not an
"inference". Healey v. Cockrill, 133 Ark. 327, 202
S.W. 229 (1918). It is not an "inference or
presumption of fact". Curtis Circulation Co. v.
Henderson, 232 Ark. 1029, 342 S.W.2d 89 (1961).
It is not a "temporary presumption”. Ford & Son
Sanitary Co. v. Ransom, 213 Ark. 390, 210 S.W.2d
508 (1948). It is not a "prima facie presumption".
Brooks v. Bale Chevrolet Co., Inc., 198 Ark. 17, 127
S.W.2d 135 (1939). In other words, we have called
this presumption by different names, but the
precise description is a presumption of fact as
defined in Ark.Stat.Ann. § 28-1001, Rule 301
(Noncum.Supp., 1976).

[262 Ark. 22] We reverse the decision of the
trial court and remand the case with directions to
reinstate the judgment against Brandon.

Reversed and remanded.

We agree: HARRIS, C. J., and FOGLEMAN
and BYRD, JJ.
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ARNOLD, Chief Justice.

The appellant, Randy Porter, brought suit
against appellee David L. Harshfield, Jr., [329
Ark. 133] M.D., d/b/a Riverside Radiology Group,
to recover damages for injuries sustained when
Dr. Harshfield's employee, Jerry Pearrow, a
radiology technician, sexually assaulted Porter
while conducting a gallbladder ultrasound.
Porter's separate suit against Pearrow resulted in
a default judgment and a subsequent award to
Porter in the amounts of $15,000 in
compensatory damages and $15,000 in punitive
damages. In the present appeal, Porter challenges
the trial court's granting of summary judgment in
Dr. Harshfield's favor. We affirm.

The facts as set out in Porter's complaint are
as follows. On October 4, 1993, Porter went to
Riverside Radiology Group in North Little Rock
for an ultrasound for suspected gallbladder
problems. Pearrow escorted him to an examining
room and requested that he partially disrobe, don
a hospital gown, and lie on his back on the
examining table. Pearrow put gel on Porter's
stomach and proceeded to examine his side
several times. He then unbuckled and unzipped
Porter's pants, pulled them down, and examined
around his testicles. Feeling something on his
penis, Porter looked down to find Pearrow
performing oral sex on him. Porter immediately
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got off the table, put on his clothes, and left the
clinic.

In his complaint, Porter claimed that
Pearrow's actions were within the course and
scope of his employment and thus should be
imputed to Dr. Harshfield. In his answer, Dr.
Harshfield admitted that Porter had been referred
to his clinic on the date in question, but denied
any knowledge of the sexual assault. He pleaded
affirmatively that, if Pearrow indeed committed
the actions alleged, his actions were outside the
scope of his employment.

Both parties filed motions for summary
judgment. Attached to Dr. Harshfield's motion
was the affidavit of Dr. Joseph Calhoun, the
supervising radiologist at the clinic while Dr.
Harshfield was the acting Chief of Radiology at
the Veterans Administration Hospital. Dr.
Calhoun averred that he had been practicing
radiology in Little Rock since 1950. "Eminently
familiar" with the standard of care in this area,
Dr. Calhoun explained that it was standard
procedure to allow radiology technicians to
perform [329 Ark. 134] ultrasound tests
unsupervised unless the examination was of an
unusual nature. A routine gallbladder exam,
according to Dr. Calhoun, was not of an unusual
nature.

Dr. Harshfield also presented his own
affidavit in which he stated that, at the time of the
incident, he had no knowledge that Pearrow had
the intent to touch or physically contact Porter in
an inappropriate way, nor did he possess
knowledge of any facts that would have alerted
him to the probability that Pearrow would engage
in such behavior. He further averred that
Pearrow's actions were wholly outside his
employment and beyond the duties and
responsibilities of a radiology technician at the
clinic. According to Dr. Harshfield, Pearrow's
actions did not benefit him and were
unexpectable.

In response to Dr. Harshfield's motion,
Porter claimed that Dr. Harshfield had conducted
virtually no background check on Pearrow. He





further complained that Dr. Harshfield failed to
supervise Pearrow; instead, he allowed Pearrow
to "be his own boss." Porter also filed a motion for
summary judgment, claiming that Dr. Harshfield
had knowledge of Pearrow's past misconduct. In
support of this contention, Porter submitted the
affidavit of Little Rock Police Officer Sam
Morshedi, who averred that he interviewed
Pearrow on October 6, 1993, at which time
Pearrow told him that he had previously engaged
in homosexual conduct and had had a prior
complaint filed against him at the clinic for
sexually assaulting a female during a breast
examination. After considering the pleadings,
affidavits, discovery, and arguments of counsel,
the trial court granted summary judgment in Dr.
Harshfield's favor.

We have recently summarized our standards
for summary judgment review in O'Mara v.
Dykema, 328 Ark. 310, 315-316, 942 S.W.2d 854
(1997):

The standard of review for a grant of summary
judgment is familiar. Summary judgment should
only be granted when it is clear that there are no
disputed issues of

Page 85

material fact. Franklin v. Osca, Inc., 308 Ark. 409,
825 S.W.2d 812 (1992). It is appropriate to
sustain a grant of summary judgment if the
evidence brought before the trial court by the
moving party shows "that there is no [329 Ark.
135] genuine issue as to any material fact and that
the moving party is entitled to judgment as a
matter of law." Tullock v. Eck, 311 Ark. 564, 567,
845 S.W.2d 517, 519 (1993); Ark. R. Civ. P. 56(c).

Appellees, as movants for summary judgment,
bear the burden of showing that there is no issue
of material fact. Gleghorn v. Ford Motor Credit
Co., 293 Ark. 289, 737 S.W.2d 451 (1987). All
evidence must be viewed in the light most
favorable to appellants, as they are the parties
resisting the motion; and they are also entitled to
have all doubts and inferences resolved in their
favor. National Bank of Commerce v. Quirk, 323
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Ark. 769, 918 S.W.2d 138 (1996). However, they
may not rest upon the mere allegation of their
pleadings; Ark. R. Civ. P. 56 requires their
response, by affidavits or other evidence, to
specifically show that there is a genuinely
disputed issue of material fact. Guthrie v. Kemp,
303 Ark. 74, 793 S.W.2d 782 (1990). Once a
movant makes a prima facie case for summary
judgment, the respondent must then meet proof
with proof by showing that there remains a
genuine issue of material fact. Mt. Olive Water
Ass'n v. City of Fayetteville, 313 Ark. 606, 856
S.W.2d 864 (1993).

Even if there are disputed facts, if reasonable
minds would not differ as to the conclusion to be
reached, then a grant of summary judgment is
proper. Chalmers v. Toyota Motor Sales, 326 Ark.
895, 935 S.W.2d 258 (1996). Further, if a
respondent to a motion for summary judgment
cannot present proof on an essential element of
the claim, the movant is entitled to summary
judgment as a matter of law. Short v. Little Rock
Dodge, Inc., 297 Ark. 104, 759 S.W.2d 553 (1988).

In asking us to reverse the trial court's
granting of summary judgment, Porter suggests
that we analyze his case under at least three
different theories discussed in a recent law review
article. See Jorgensen, Transference of Liability:
Employer Liability for Sexual Misconduct by
Therapists, 60 Brook. Law Rev. 1421 (1995). First,
he asks that we apply the common-carrier theory
of recovery to his case. According to Porter, as a
patient, he was in a position at least as vulnerable
as a passenger of a common carrier, and that,
accordingly, Dr. Harshfield had a duty to protect
him from willful assaults by his employee. Under
this theory, which emerged from railroad
passenger cases, liability is based on the exclusive
control that the carrier has over the passenger. Id.
at 1449. It calls for an extraordinary, non-
delegable duty of care that imposes liability on the
employer for any harm befalling the plaintiff. Id.
at 1450. In a [329 Ark. 136] common-carrier
analysis, the plaintiff is never obligated to prove
that the employee was acting under the scope of
his or her employment or even that the actor was
the defendant's employee. Id.; see also Stropes v.





Heritage House Childrens Ctr., 547 N.E.2d 244
(Ind.1989).

Another theory of liability propounded by
Porter is one of "job-created power." Under this
theory, employers are held vicariously liable for
an employee's intentional torts. Jorgensen, 60
Brook. L.Rev. at 1435. Porter claims that, by
giving Pearrow supervisory authority, Dr.
Harshfield granted job-created power to Pearrow,
who in turn abused this power when he sexually
assaulted Porter while performing the ultrasound.
Porter further suggests that "the scope of risks
attributable to an employer increases with the
amount of authority and freedom of action
granted to the servant in performing his assigned
tasks." Id. at 1437; quoting Samuels v. Southern
Baptist Hospital, 594 So.2d 571 (La.App.1992),
cert. denied 599 So.2d 316 (La.1992). However,
courts have been generally reluctant to extend
this theory of vicarious liability too far beyond the
realm of police officers or those with special
duties and powers associated with their positions.
Id. at 1439.

Porter also asks us to examine his case on the
basis of what was "reasonably incidental" to
Pearrow's legitimate work activities. See Stropes
v. Heritage House Childrens Ctr., supra; and Doe
v. Samaritan Counseling
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Ctr., 791 P.2d 344 (Alaska 1990). He asserts that
Pearrow's actions, while not desired or authorized
by Dr. Harshfield, were reasonably incidental to
Pearrow's job as a radiology technician.

Rather than analyze the present case under
one of the aforementioned theories from other
jurisdictions, we think that the better course is to
adhere to the theory of master-servant liability
that we have followed since 1910. See Sweeden v.
Atkinson Imp. Co., 93 Ark. 397, 125 S.W. 439
(1910)(an act of an employee, in order to render
the employer liable, must pertain to something
that is incident to the employee's duties and
which it is his duty to perform or for the benefit of
the employer). Our test [329 Ark. 137] was further

'
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explained in Life & Cas. Ins. Co. of Tenn. v.
Padgett, 241 Ark. 353, 355, 407 S.W.2d 728
(1966):

We think the law as it stands today is fairly
summarized in the Restatement of Torts, where it
is said that the master is subject to liability for his
servant's intentional tort "if the act was not
unexpectable in view of the duties of the servant.”
Restatement, Torts (2d), 245 (1958).

More recently, we reviewed our test,
commonly referred to as the respondeat superior
doctrine, in Gordon v. Planters & Merchants
Bancshares, 326 Ark. 1046, 935 S.W.2d 544
(1996). There, we said that an employer may be
held liable for punitive damages for the acts of his
employee if the employee was acting within the
scope of his or her employment at the time of the
incident. Id.; J.B. Hunt Transp., Inc. v. Doss, 320
Ark. 660, 899 S.W.2d 464 (1995). Whether the
employee's action is within the scope of the
employment depends on whether the individual is
carrying out the "object and purpose of the
enterprise,” as opposed to acting exclusively in his
own interest. Id.

Applying these principles to the facts before
us, we must agree with the trial court that
Pearrow's sexual assault of Porter was
unexpectable. Pearrow was not, by any stretch of
the imagination, acting within the scope of his
duties as a radiology technician when he
assaulted Porter. Rather, Pearrow's actions were
purely personal. Because Pearrow's actions were
not expectable in view of his duties as a radiology
technician, we conclude that Dr. Harshfield may
not be held liable for Pearrow's actions and was
thus entitled to summary judgment as a matter of
law. See Life & Cas. Ins. Co. of Tenn. v. Padgett,
241 Ark. 353, 407 S.W.2d 728 (1966).

Dr. Harshfield contends that Porter's
remaining claims for negligent hiring, retention,
and supervision are procedurally barred because
he failed to amend his complaint to include these
theories of recovery. While it is true that Porter
did not present these claims in his complaint, Dr.
Harshfield acknowledged in his brief in support of





his motion for summary judgment that Porter had
raised three theories of recovery: negligent hiring
and retention; negligent supervision; and
respondeat superior. Under these [329 Ark. 138]
circumstances, we must conclude that the
negligence claims were tried by the express or
implied consent of the parties and thus should be
treated in all respects as if they had been raised in
Porter's complaint. See Ark. R. Civ. P. 15(b).

Turning to the merits of Porter's negligent-
hiring claim, Dr. Harshfield contends that our
decision in St. Paul Fire & Marine Ins. Co. v.
Knight, 297 Ark. 555, 764 S.W.2d 601 (1989) is
dispositive. We agree. In that case, a patient
argued that the hospital's background check on an
employee who sexually molested him was very
inadequate and that a proper investigation would
have shown that he was not qualified for the
position of psychiatric technician. The
investigation conducted by the hospital revealed
that the technician had received apprentice
counselor's credentials, supervised a summer
playground staff, completed a work-study
program, and received an honorable discharge
from the Air Force. Id. He had no criminal record
and no history of violent acts or sexual
misconduct. Id. On appeal, we concluded that
there was no evidence that the hospital gained
any information that would have led them to
conclude that the employee might be predisposed
to commit violent acts against anyone. Id., citing
Williams v. Feather Sound, Inc., 386 So.2d 1238
(Fla.App.1980). We further surmised that "[i]t
would take a vivid imagination to glean from this
evidence
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any predisposition of appellant to molest
adolescent males or commit sexual assault.” Id.;
citing Strauss v. Hotel Continental Co., Inc., 610
S.W.2d 109 (Mo.App.1980).

In the present case, Dr. Harshfield stated in
his deposition that Pearrow had the highest
ultrasound degree available. He had known
Pearrow for some eight years while the two
worked together at Arkansas Children's Hospital
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before he hired him as a technician and described
him as very dependable. Porter claims that Dr.
Harshfield should have inquired as to why
Pearrow left Arkansas Children's Hospital;
however, he has not abstracted any evidence or
testimony to show what, if anything, Dr.
Harshfield would have discovered had he
conducted a background check that would have
led him to believe that Pearrow was predisposed
to commit sexual assault. Porter further points to
Dr. Harshfield's testimony in his deposition that
Pearrow had described himself as "asexual." Yet
Porter has stated no connection, and we know of
[329 Ark. 139] none, between sexual orientation
and a predisposition to commit sexual assault.

Regarding the negligent retention -claim,
Porter refers to Pearrow's statement to Officer
Morshedi, made after the incident in question,
that he had engaged in prior homosexual
misconduct and had had a prior sexual-assault
complaint against him stemming from a breast
examination that he had conducted while
employed at Dr. Harshfield's clinic. Again, the fact
that Pearrow had engaged in homosexual conduct
in no way indicates that he would commit a sexual
assault. As to the prior complaint, Dr. Harshfield
claimed that he was unaware that such a
complaint existed. Officer Morshedi's affidavit did
not address whether a complaint was made before
the incident in question, much less whether Dr.
Harshfield knew that such a complaint existed or
whether the complaint had any validity. As such,
Porter failed to meet proof with proof on this
issue.

In support of his negligent supervision claim,
Porter points to Dr. Harshfield's policy at the
clinic of having a female employee in the room
when a male employee examines a disrobed
female patient. He claims that Dr. Harshfield
should have had a similar policy in place for
Pearrow since he was aware that Pearrow had
described himself as asexual. However, he offers
no convincing authority or argument in support
of his contention. We do not consider
assignments of error that are unsupported by
convincing legal authority or argument. Berry v.





St. Paul Fire & Marine Ins. Co., 328 Ark. 553, 944
S.W.2d 838 (1997).

Finally, Porter asserts that public-policy
considerations mandate reversal of the granting
of summary judgment in his case. Particularly, he
claims that Dr. Harshfield, who made a profit
from his clinic while being employed by the VA
Hospital, received an economic benefit by
allowing Pearrow to be his own boss. Thus,
according to Porter, Dr. Harshfield must bear the
risks that go along with the economic benefit. In
our view, the connection between Pearrow's
authority as a radiology technician and the abuse
of that authority to indulge in personal, sexual
misconduct is simply too attenuated to include
within those risks allocated to his [329 Ark. 140]
employer. Based on the foregoing, we affirm the
decision of the trial court.

Affirmed.
CORBIN, J., dissents.
CORBIN, Justice, dissenting.

The Appellant raises four possible theories
that this court could utilize in order to place
liability on the health-care provider--the ultimate
person upon which blame should lie. I address
only two of them, as the other two were not
adequately developed by Appellant. I would be
willing, however, to consider the remaining two
theories in the future, in the event they are
properly developed for appeal.

I would apply the common-carrier-liability
theory to allow recovery in this case. True enough,
that theory originated with companies that were
in the business of transporting passengers, but I
believe the reasons behind this theory could be
applied to the situation presented in this case.
The basis of the theory, as it relates to common
carriers in Arkansas, is a recognition of an
enhanced liability to passengers becausc they are
most vulnerable due to the fact that they have
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entrusted the common carrier with their lives.
Under this doctrine, common carriers are
responsible for the intentional torts of their
employees. The policy reason that militates such a
high standard of care is the vulnerability of the
patron.

I would extend this high standard of care to
medical-care providers. I can think of no greater
responsibility than the duty owed by medical-care
providers to safely exercise their skills and
maintain control and supervision over their
support staff upon accepting a patient into their
care. A patient entrusts his body to the physician
and necessarily to any of the physician's support
staff. The patient subjects himself to a loss of
dignity by even divulging his personal thoughts as
to what ails him. Who does not feel the most
vulnerable when told to disrobe and put on one of
those split-tail gowns? Nakedness makes one feel
the weakest, the most vulnerable. In addition to
these feelings of vulnerability, we are conditioned
since childhood to do what the doctor or his staff
say "if we want to get well." Do we refuse to follow
or question the [329 Ark. 141] control of
physicians or their staffs? No. We blindly obey
their orders. Upon their direction, we bend over,
we make a fist, we turn this way or that, we take a
deep breath, and we even cough on command. We
are essentially like sheep being led to slaughter,
blindly doing as we are told. The reason for this
blind faith lies within the trust we have for all
medical-care providers, whom we are told will
help us in our time of need.

I do not think it is proper for the medical-
care provider, the authoritative figurehead, to be
let off the hook of accountability because his
employee's assault on his patient did not pertain
to something that is incident to the employee's
duties--that it was not foreseeable in view of the
duties of the servant pursuant to our doctrine of
respondeat superior. This is where I believe the
majority is wrong. Certainly, the record reflects
that Dr. Harshfield is a decent and fine physician,
who employed Pearrow on the basis of his skills
and reputation in the health-care field. The record
further reflects that Dr. Harshfield did not in any
manner desire or authorize Pearrow to make the





sexual assault on his patient. But in this situation,
control, trust, and vulnerability are the buzz
words. This physician, acting through his
radiology technician, Pearrow, to whom he had
delegated the responsibility of solely caring for his
patient, must and should bear the ultimate
responsibility for the outrageous harm done to his
patient, the Appellant herein. The majority's
decision is very disturbing to me. After reading
this decision, who will ever totally trust any
health-care provider? If it happened once, it can
do so again.

What makes the majority's decision even
more disturbing is the fact that it is common
practice that a male medical-care provider have a
female medical-care provider present when he is
examining a female patient. Although I suspect
that the concern for the female patient is merely
secondary to the male medical-care provider's
desire to protect himself from unwarranted
accusations arising from such intimate
encounters, this decision has the potential of
undermining such practice. Because if such acts
by the employer are not foreseeable under the
instant facts, then there is no need to continue
this practice. It has a smack of gender bias. The
bottom line is that if it is foreseeable that a one-
on-one encounter between a male medical-care
provider and a female [329 Ark. 142] patient
could lead to improper sexual assaults being
perpetrated on a female patient, then it is just as
foreseeable that such assaults may be perpetrated
on a male patient. The key to viewing such a
situation lies not within a heterosexual-versus-
homosexual attraction; rather, the situation turns
on the fact that the vulnerable patient finds
himself or herself alone with a stranger while the
patient is in a submissive situation. In fact, I agree
with the majority's observation that there is no
connection between a person's sexual orientation
and a predisposition to commit sexual assault.
Thus, I can discern no valid reason for having a
third party present in the examining room when
the medical-care provider is male and the patient
is female, all the while continuing to allow a male
medical-care provider to be alone with a male
patient.

My observations would just as easily support
liability under the theory of job-created power.
Under this theory, employers are
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held vicariously liable for an employee's
intentional torts. Because Dr. Harshfield gave
Pearrow supervisory control over his patient, he
gave job-created power to Pearrow. The scope of
risks attributable to a health-care provider should
increase with the amount of authority and
freedom of action granted to a servant in
performing his assigned tasks. This is particularly
true when those supervisory duties include one-
on-one encounters with patients.

Based upon the foregoing reasons, I
respectfully dissent.





AMI 702 AGENCY, ETC. Ch. 7
AMI 702

SCOPE OF AUTHORITY—SCOPE OF
EMPLOYMENT—DEFINITION

| have used the term “scope of [authority] [employ-
ment]” in these insfructions.

An [agent] [employee] is acting within the scope
of his/her [authority] [employment] if he/she is engaged
in the transaction of business which has been assigned
to him/her by his/her [principal] [employer] or if he/she
is doing anything which may reasonably be said to
have been contemplated as a part of his/her [author-
ity] [employment] and is in furtherance of his/her
[principal’s] [employer’s] interests, [even though it was
not expressly authorized] [and may have been specifi-

cally forbidden].

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977).

The acts or omissions charged as negligence against the ser-
vant were not acts or omissions occurring in the scope of the
servant’s employment; therefore, no claim was asserted against
the principal. White v. Sims, 211 Ark. 499, 201 S.W.2d 21 (1947).
The test of a master’s liability for his servant’s negligence is not
whether the negligent act was committed while the servant was in
his employ, but whether it was committed at a time when the ser-
vant was performing an act in furtherance of the master’s business
or in line with the servant’s duty. Davis v. Kukar, 235 Ark. 139,
357 S.W.2d 275 (1962). In Kincaid v. Taylor, 247 Ark. 205, 445
S.W.2d 67 (1969), the employee owned the truck cab, and the
employer owned the trailer; and under their business arrange-
ment, the tractor-trailer combination was a unit under the
employer’s control. An accident occurred when the employee was
driving the unit home for the night, but he was still within the
course and scope of his employment.

The rules in worker’s compensation cases on “arising out of
and in the course of employment” are not determinative in master-
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AMI 703 AGENCY, ETC. Ch. 7
AMI 703

SCOPE OF EMPLOYMENT—EMPLOYEE
DRIVING EMPLOYER'’S VEHICLE

A. The vehicle driven by was owned by

(driver)

and was a regular employee of

femployer) (driver)

(employer)l
You may consider these facts [along with any other ev-

idence in the case] in deciding whether was act-
(driver)

ing as an employee of and within the scope of
(emplayer)

his/her employment at the time of the occurrence.

B. If you find that the vehijcle being driven by
was owned by and that wdas a

___-___‘__ ;
talleged employer) (driver)

regular employee of you may consider

e
talleged employer)

these facts [along with any other evidence in the case]
in deciding whether was acting as an employee

(driver)

of and within the scope of his/her employ-

(alleged employer)

ment at the time of the occurrence.

(driver)

NOTE ON USE

Use A when ownership of the vehicle and status of the em-
ployee are admitted; use B when they are in dispute.

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977). When an em-
ployee is driving a vehicle owned by the employer, and an accident
occurs, there is a presumption of fact that the employee is acting
within the scope of his employment. The party against whom the
presumption is directed has the burden of overcoming this
presumption. Id. See Ark.R.Evid. 301. In Nipper, the Supreme
Court reviewed earlier cases which deseribed this presumption by

various terms and clarified that the proper description is a
presumption of fact.
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AMI 704 AGENCY, ETC. Ch. 7
AMI 704

AGENCY—EMPLOYMENT—DEVIATION FROM
ROUTE

If an [agent] [employee] abandons the business of
his/her [principal] [employer] to perform an act or
engage in an activity for his/her own exclusive purpose
and not in furtherance of his/her [principal’s] [employ-
er’s] interests, that act or activity is not in the scope of
the [agent’s authority] [employment].

NOTE ON USE

This instruction should be given with AMI 702 when deviation
by the agent is an issue.

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977).

In Davis v. Kukar, 235 Ark. 139, 357 S.W.2d 275 (1962), the
employee’s deviation was so obvious that, as a matter of law, he
was acting outside the scope of his employment. In Healey v.
Cockrill, 133 Ark. 327, 202 S.W. 229 (1918), the employee was not
mingling his own business with that of his employer, but he had
completely departed from the employer’s business.

Research References
West’s Key Number Digest

Automobiles €246(15); Labor and Employment ¢=3106(3); Principal and
Agent &194(2)

Legal Encyclopedias
C.J.S., Agency § 581; Motor Vehicles §§ 1257, 1275, 1300







ifa
JACKSON

LAW FIRM

February 12, 2024
VIA E-Mail and US Mail

Ms. Kathryn Irby

Arkansas State Claims Commission
101 East Capitol Avenue, Suite 410
Little Rock, AR 72201

Re: Haley Hudson, Special Adm 'x of the Estate of Jacqueline Ashcraft, deceased and
Permanent Guardian of Kadey Lynn Jones, a Minor Child v. Arkansas Department

of Human Services
Arkansas State Claims Commission No. 230641
Incident Date: 6/11/2021 - Logan County

Dear Kathryn:
Please find enclosed an original and three copies of the following pleadings:

e Claimant’s Response to Respondent’s Motion for Summary Judgment;
e Briefin Support of Claimant’s Response; and,
e Table of Authorities.

Please call me at (501) 823-3610 with any questions or suggestions.

Sincgrely,
e
4""‘

ot }@ ’

/ dim R. Jackson

Z

JRJ/mc
Enclosure
cc:w/enc. Vincent France, Esq.
JIM JACKSON /Attorney at Law ——
700 W. Broadway Street; Suite 200 501.823.3610 3

North Little Rock, AR 72114-5528 ®  Fax: 501.823.3611 L Jim@JimJacksonAtty.com www.JimJacksonAtty.com






F.2

it
JACKSON

LAW FIRM

February 12, 2024
VIA E-Mail and US Mail

Ms. Kathryn Irby

Arkansas State Claims Commission
101 East Capitol Avenue, Suite 410
Little Rock, AR 72201

Re: Haley Hudson, Special Adm 'x of the Estate of Jacqueline Ashcraft, deceased and
Permanent Guardian of a Minor Child v. Arkansas Department
of Human Services

Arkansas State Claims Commission No. 230641
Incident Date: 6/11/2021 - Logan County

Dear Kathryn:
Please find enclosed an original and three copies of the following pleadings:

e Claimant’s Response to Respondent’s Motion for Summary Judgment;
e Briefin Support of Claimant’s Response; and,
e Table of Authorities.

Please call me at (501) 823-3610 with any questions or suggestions.

Sincg_rely,

¥

~ ‘)

o 'Jim R. Jackson

JRJ/mc
Enclosure
cc:w/enc. Vincent France, Esq.
M jA[’;KS[]N Attorney at Law ——
700 W. Broadway Street; Suite 200 501.823.3610
North Little Rock, AR 72114-5528 ®  Fax: 501.823.3611 . Jim@JimJacksonAtty.com www.JimJacksonAtty.com
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ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF CLAIMANT
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,

DECEASED AND HALEY HUDSON AS PERMANENT

LEGAL GUARDIAN OF :_A

MINOR CHILD

VS. CC NO. 230641
ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

CLAIMANT’S RESPONSE TO
CROSS MOTION FOR SUMMARY JUDGMENT

Comes now the claimant, Haley Hudson, Special Administratrix of the Estate of

Jacqueline Lynn Ashcraft, deceased, and as Permanent Legal Guardian of -
-a minor child, by and through her attorney, Jim Jackson, and for her Response to the
Respondent’s Cross-Motion for Summary Judgment, states:

1. Respondeat superior is a Latin term for “let the master answer.” It is the legal
doctrine for vicarious liability. This doctrine holds that an employer is legally responsible for
the wrongful acts of an employee that occur within the scope of employment.

21 An employee is presumed to be within the course and scope of employment
when driving his employer’s car. Nipper v. Brandon Co., 553 S.W.2d 27, 28, 262 Ark. 17, 20
(Ark. 1977).

3. Jennifer Wilkerson was within the course and scope of employment and
furthering DHS’s business at the time of the collision. Wilkerson had completed her personal
errand of having lunch at the Dari-Delite and was several miles along her journey to Beebe
to pick up a foster child for DHS when the wreck occurred. Wilkerson was driving a DHS car

at all times relevant to this action.

2472



F.2

4. The route that Jennifer Wilkerson traveled from the DHS office to Dari-Delite
is attached as Exhibit 1.

5. Wilkerson’s route from DHS office to Dari-Delite to the accident site is attached
as Exhibit 2.

6. Exhibit 3 is the route that Jennifer Wilkerson would have completed if she had
not been involved in the wreck.

7. Attached is the claimant’s Brief in Support of her Response to the Cross Motion
for Summary Judgment.

WHEREFORE, the claimant prays that the Commission enter an Order denying the
respondent’s Cross-Motion for Summary Judgment.

Respectfully submitted,

C i Crtion

Y,

Afim dackson, AR Bar #93209
 Jacékson Law Firm
00 W. Broadway Street, Suite 200

North Little Rock, AR 72114
Phone: (501) 823-3610

Fax: (601) 823-3611
Jim@JimJacksonatty.com

CERTIFICATE OF SERVICE

I hereby certify that on this date, I electronically transmitted the attached pleading
via e-mail to the Clerk of the Arkansas State Claims Commission and to counsel for the
Respondent by copy of the same e-mail transmission.

F

é]}r.]ackson /4
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Route from DHS Office in Paris to Beebe
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ARKANSAS STATE CLAIMS COMMISSION

CLAIMANT

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,

DECEASED, AND HALEY HUDSON A

NENT LEGAL GUARDIAN OF
A MINOR CHILD

VS. CC NO. 230641

ARKANSAS DEPARTMENT OF RESPONDENT
HUMAN SERVICES

CLAIMANT’S BRIEF IN RESPONSE TO
RESPONDENT’S CROSS MOTION FOR SUMMARY JUDGMENT

1. THE LAW IMPOSES A “PRESUMPTION OF FACT” THAT AN
EMPLOYEE IS WITHIN THE COURSE AND SCOPE OF
EMPLOYMENT WHEN DRIVING AN EMPLOYEE’S VEHICLE
AT THE TIME OF AWRECK

It is presumed as a matter of fact that an employee is within the course and scope of

employment when they are driving their employer’s vehicle and cause a wreck. “When a
regular employee is driving a vehicle owned by the employer, and an accident occurs, there
is a presumption of fact that the employee is acting within the scope of his employment. It is
a presumption of fact which imposes on the other party, against whom the presumption is
directed, the burden of overcoming this presumption.” Nipper v. Brandon Co., 553 S.W.2d 27,
28, 262 Ark. 17, 20 (Ark. 1977). (emphasis added) Nipper is the Arkansas Supreme Court’s
leading case on determining the status of an employee who is driving an employer’s vehicle.
The holding in Nipper, id., is the lead comment provided in Civil Jury Instructions AMI 702,
703 and 704.

The facts in Nipper, supra, also involve an employee who caused a rear-end collision while

driving his employer’s vehicle. Roosevelt Johnson was a delivery truck driver employed by

Brandon Company. Johnson was driving on Cantrell Road to a warehouse complex when he
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took a five-minute detour for a personal errand. Johnson drove back to to Cantrell Road
where he rear-ended Jerry Nipper’s vehicle about a half mile after he returned from his
personal errand. Brandon claimed it was not vicariously liable for Johnson’s negligence since
he took a personal detour! prior to the collision.

The Supreme Court of Arkansas found that since Johnson had completed his personal
errand at the time of the wreck, he was within the course and scope of his employment at the
time of the wreck. Nipper, id. at 28. The Court clarified that when an employee is driving
an employer’s car at the time of a wreck, it is a presumption of fact that he is within the
course and scope of employment.

Applying the legal standard set by the Supreme Court in Nipper, id., the facts lead to
only one reasonable conclusion about Jennifer Wilkerson’s employment status at the time of
the wreck. Jennifer Wilkerson was within the course and scope of her employment with DHS
when the fatal wreck occurred. Furthermore, Jennifer Wilkerson was furthering the purpose
of DHS at the time of the collision. Wilkerson was driving a DHS car to Beebe to pick up a
foster child for a family visit.

DHS admits that Jennifer Wilkerson was a Program Assistant for the Division of
Children and Family Services (DCFS) at DHS. “Her main responsibilities were
transportation of children and to conduct supervised visitations. On June 11, 2021, Ms.
Wilkerson was assigned to go to Beebe, Arkansas, to pick up a child at 2:00 p.m. and transport
the child to Clarksville, Arkansas, for a sibling visit at 4:00 p.m.” See Feemster Affidavit,
99 11-12. This collision occurred while Jennifer Wilkerson was driving a DHS car eastbound

on State Highway 22 from Paris, Arkansas. This is the most direct route to travel from Paris

! Johnson had not quite returned to his original route when the wreck occurred.

2
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to Beebe. See Exhibit 3 attached to the Claimant’s Response which is a Google map with
directions from the DHS office to Beebe.

The respondent seeks a “get out of jail free” card because Jennifer Wilkerson stopped
at the Dari-Delite in Paris to have lunch at noon while traveling to Beebe. The Dari-Delite is
on Wilkerson’s route to Beebe. Attached to the Claimant’s Response as Exhibit 1 is a map of
the 1.3-mile drive from the DHS office in Paris to the Dari-Delite. Attached as Exhibit 2is a
map of the route from the DHS office to the Dari-Delite, and then concluding at 5033 SH 22,
which was the location of the wreck. Attached as Exhibit 3 is a map showing the direct route
from Paris to Beebe which is also along State Highway 22.

Wilkerson’s action of stopping to have a lunch break on the way to Beebe does not
relieve DHS from being vicariously liable for the negligence of Wilkerson when she completed
her personal lunch break and returned to her route. The logical conclusion of this argument
would lead to absurd results if an employer could escape vicarious liability whenever an
employee that was involved in a wreck had taken a rest stop, bathroom break, re-fueling stop,
water break, etc., while driving. For example, commercial truck drivers take unscheduled
breaks such as these all day long. That does not relieve their employer of vicarious liability
when they are involved in a wreck after they have completed their personal errand.

There can be no reasonable argument asserted that Jennifer Wilkerson was not in the
course and scope of her job assignment. She had completed her lunch at Dari-Delite. She had
traveled nearly three miles from Dari-Delite when the wreck occurred. Wilkerson was in the
course and scope of employment the moment she left the Dari-Delite parking lot. But for the
wreck, Wilkerson would have completed her task of taking the child to the family visit.
Wilkerson may have been running behind schedule due to her lunch break, but that does not
absolve DHS of the fact that Wilkerson was carrying out her assigned duty — driving to Beebe

in a DHS car to pick up a foster child — at the time of the collision.
3
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The respondent points out that Wilkerson was on Day 11 of her employment with
DHS. The length of time of employment is not relevant. DHS would be vicariously liable for
Wilkerson’s negligent action if this accident had occurred on her first day of employment.
The number of days of employment is not a factor to consider in determining if an employee
is within the scope of employment.

The Arkansas Supreme Court adopted AMI 702, 703, and 704 as jury instructions for
a finder of fact to consider in scope of authority issues when an employee is driving the
employer’s vehicle. These three jury instructions are the guiding principle for this case.

Scope of Authority — Scope of Employment

I have used the term “scope of employment” in these instructions. An employee
is acting within the scope of her employment if she is engaged in the
transaction of business which has been assigned to her by her employer or if
she is doing anything which may reasonably be said to have been contemplated
as a part of her employment and is in furtherance of her employer’s interests.
Even though it was not expressly authorized and may have been specifically
forbidden.

AMI 702

Scope of Employment — Employee Driving Employer’s Vehicle

The vehicle driven by Jennifer Wilkerson was owned by DHS and Jennifer
Wilkerson was a regular employee of DHS. You may consider these facts along
with any other evidence in the case in deciding whether Jennifer Wilkerson
was acting as an employee of DHS and within the scope of her employment at
the time of the occurrence.

AMI 703

Agency — Employment - Deviation from Route

If an employee abandons the business of her employer to perform an act or
engage in an activity for her own exclusive purpose and not in furtherance of
her employer’s interests, that act or activity is not in the scope of employment.
AMI 704

The facts and law on the issue overwhelmingly lead to one conclusion -- Jennifer
Wilkerson was within the course and scope of her employment with DHS while she was
driving a DHS car on SH22 when she negligently collided with the rear of Ashcraft’s car.

4
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Wilkerson had completed her personal errand of having lunch and was on her route to pick
up a foster child in Beebe.

B. WILKERSON’S NEGLIGENT ACTS DO NOT ALLOW DHS TO
ESCAPE VICARIOUS LIABILITY

The second argument raised by DHS is that because Jennifer Wilkerson violated the
rules of the road, i.e., following too closely and speeding, DHS is not vicariously liable because
violating the rules of the road were not part of Wilkerson’s job description. DHS’ assertion
would only permit vicarious liability claims for an agency or corporate defendant if a
company’s employee handbook contained a section advising their employees to violate the
rules of the road. No injured party could ever make a claim under respondeat
superior/vicarious liability if the requirement is that the agency or corporate defendant must
expressly affirms that they are liable for an employee’s negligence. The law does not require
that negligent conduct be approved or ratified by an employer. No employer would ever create
a policy of accepting liability for its employee’s negligent conduct. The whole point of
respondeat superior/vicarious liability is to permit an injured party to bring a claim against
an employer when an employee is negligent while in the course and scope of employment. An
employer cannot create its own regulations that exempt it from liability when an employee
drives inattentively and causes a wreck. Again, commercial trucking companies would
simply escape all responsibility for their negligent drivers’ actions if they could simply write
a handbook exempting them from acts of negligence by their drivers.

DHS’s reliance on Porter v. Harshfield, 329 Ark. 130, 137, 948 S.W.2d 83 (1997), is
misplaced. This case involves the sexual assault of a patient when the patient was alone in
an exam room with an employee. Porter was a patient at Dr. Harshfield’s radiology clinic.
Porter was lying on his back on an exam table for an ultrasound when a male radiology

technician began performing oral sex on him. The court found that the sexual assault was
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such a deviation from the expected conduct of a radiology technician and for such personal
reasons, that it could not be argued that he was carrying out any “object and purpose of the
enterprise.” The radiology technician, Joseph Pearrow, “was not, by any stretch of the
imagination, acting within the scope of his duties as a radiology technician when he assaulted
Porter. Rather, Pearrow's actions were purely personal. Because Pearrow's actions were not
expectable in view of his duties as a radiology technician, we conclude that Dr. Harshfield
may not be held liable for Pearrow's actions and was thus entitled to summary judgment as
a matter of law.” Porter v. Harshfield, 329 Ark. 130, 948 S.W.2d 83 (Ark. 1997).

Wilkerson’s negligent acts of inattentive driving and speeding are a far cry from a
sexual assault. There is no evidence that Wilkerson intentionally drove into the rear of
Asheraft’s vehicle. Wilkerson’s actions were garden-variety negligence of speeding and
following to close. Wilkerson has not been charged with any criminal conduct. She was not
issued a citation by the Arkansas State Police.

The respondent also argues that Wilkerson’s actions may border on “criminal” conduct
because she admitted to taking a non-prescribed “Adderall?” prior to the wreck. There has

been no allegation or proof that Wilkerson was “impaired” or “under the influence” at the

time of the wreck. State Trooper James Ray investigated the wreck where he interacted with

DRIVER CONDITION AND CIRCUMSTANCES

Condition at Time of Crash Driver Distractad By Driver Vision Obscurad By
7T 000 Apparenty narmal 300 Nol distracled _ 000 No obstruction noted 106 Not in-ranspoit molor vebicle
L 100 Manually operaling an electronic 100 Raln, snow, fog, smeke, sand, or dust (parked, working)
] 100 Physically impaired communicalion device (texting, typing. dialing) | 101 Retiacted glare, bright sunlight, 107 Splash or spray of passing vehicle
] 101 Emotional (depressed, angry, disturbed, el }] 101 Talking on hands-free electronic device or headlights 108 Inadequate defrost or delog system
[ 102 W (sick) or tainled 102 Talking an hand-held electronic device 102 Gurve, hill, o olher roadway 108 Inadequale vehicle lighting system
1 103 Asleep or fatigued 103 Other aclivily with an eleclranic device design fealure 110 Obstruction Interfor Io the vehicle
] 194 Under the influence of raedicalion or digs 104 Passenger 103 Building, blilboard, ot clher slructure 111 Extemal misrors
N ! 980 Other dislraction inside the vehicle 104 Trees, crops, or vegetation 112 Broken or improperly cleaned windshield
] 105 Under Lhe influence of alcohol 81 Other distraction oulside Lhe vehicle 105 In-transport molor vehicle 113 Obstructing angles on vehicle
] 198 Other 992 Unknown i distracted {including load} 139 Vision obscured - no details
W 4839 or 981, dascribe below: 480 Qther visual obstruction (describe below)
[ 999 Unknown

Wilkerson. The accident report contains a section where an officer can list the condition of a

2 Adderall is a prescription medication that is used to treat attention deficit hyperactivity disorder (ADHD). It is also
used to treat narcolepsy.
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driver. Trooper Ray’s report found the condition of Jennifer Wilkerson was “Apparently

Normal.”

The only reason a drug test was performed on Wilkerson was at the behest of Pamela
Feemster. See Feemster Affidavit, § 12. There has been no testimony or proof that Wilkerson
was impaired by Adderall or that Adderall caused the wreck.

CONCLUSION

The respondent’s Cross Motion for Summary Judgment should be denied as a matter
of law. The claimant’s Motion for Partial Summary Judgment on the issue of liability should
be granted. This matter should be set for a hearing solely on damages.

Respectfully submitted,

Jim Jackson, ARﬂS;ar #93209
Jagkson Law Firm

0 W. Broadway Street, Suite 200
North Little Rock, AR 72114
Phone: (501) 823-3610
Fax: (501) 823-3611
Jim@JimJacksonatty.com

CERTIFICATE OF SERVICE

{L.
I hereby certify that on this date, Februaryl 1 = 2024, I electronically transmitted
the foregoing pleading via email to the Clerk of the Arkansas Claims Commission and sent
a copy to counsel for the Respondent via the same email transmission.

ﬁf ,’v\—‘ Jc%jy N
Jixa’géckson v
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ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON AS

PERMANENT LEGAL GUARDIAN OF _
-A MINOR CHILD
VS. CC NO. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES

CLAIMANT’S TABLE OF AUTHORITIES

Cases

Nipper v. Brandon Co., 553 S.W.2d 27, 262 Ark. 17, (Ark. 1977) ......
Porter v. Harshfield, 329 Ark. 130, 137, 948 S.W.2d 83 (1997)...ocuenee

Jury Instructions

Respectfully submitted,

é - Jnr Ww
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............... Brief pg. 4
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............... Brief pg. 4

Jim Jackson, AR Bar #93209

Jackson Law Firm

700 W. Broadway Street, Suite 200

North Little Rock, AR 72114
Phone: (501) 823-3610

Fax: (501) 823-3611
Jim@JimJacksonatty.com
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CERTIFICATE OF SERVICE

I hereby certify that on this date, February 12, 2024, I electronically transmitted
the attached document via email to the Clerk of the Arkansas Claims Commission and sent
a copy to counsel for the Respondent via the same e-mail transmission.

)

—_J}n Jackson
&.
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Page 27

553 S.W.2d 27
262 Ark. 17
Jerry D. NIPPER, Appellant,
V.
BRANDON COMPANY and Roosevelt
Johnson, Appellees.
No. 77-49.
Supreme Court of Arkansas, Division No.
2.
July 5, 1977.

[262 Ark. 18] McMath, Leatherman & Woods
by James B. McMath, Little Rock, for appellant.

Gannaway, Darrow & Hanshaw, Little Rock,
for appellees.

HICKMAN, Justice.

This is a case involving some finer points of
the master-servant, or as we would say now,
employer-employee relationship. The question
presented is the legal and factual problems that
arise when an employee causes an accident while
driving his employer's vehicle. The finer points
are: when does an employee return to the scope of
his employment after deviating to perform a
personal unauthorized errand; and, what is the
law regarding the proof necessary to create a
question of fact for the jury in such a situation.

The facts are not disputed. Roosevelt
Johnson was a delivery truck driver for Brandon
Company, a Litile Rock wholesale company. He
mostly delivered goods in the Little Rock-North
Little Rock metropolitan area. His instructions
were to deliver goods, taking the nearest and best
route, but he had discretion in selecting the route.
He had permission and did drive the company
truck home after work. However, he was
instructed never to use the truck for personal
business. He was also told to never

Page 28

run a personal errand with the truck during his
regular working hours.

Last

On the afternoon of the sth of January in
1973 Johnson [262 Ark. 1g] left Rose City in
North Little Rock after making a delivery. He had
one more delivery to make and that was to Quality
Floor Covering Company in southwest Little
Rock. Johnson testified that the nearest and best
route from Rose City to Quality would have been
to proceed to Interstate 30 and go south to the
exit at Geyer Springs Road. Johnson proceeded to
the interstate but instead of taking the Geyer
Springs exit, he turned off the interstate onto
Cantrell Road to run a personal errand. After he
got on Cantrell Road he turned off into a
warehouse complex about a mile or so west of the
interstate. He was on a personal errand for about
five minutes. He returned to Cantrell Road and
turned back east to proceed to deliver the goods
to Quality. He stated he could have turned west
on Cantrell to go to Quality but he chose the
eastern route because of traffic conditions at that
time of day. After he turned onto Cantrell Road
and had proceeded about a half mile, his truck
struck the rear of Jerry Nipper's vehicle. Nipper
was injured and sued Johnson and Brandon.
Negligence and damages are not issues on appeal.

The trial court gave the jury standard
instructions on the liability of an employer for the
acts of an employee. The instructions, all taken
from Arkansas Model Jury Instructions, defined
scope of employment and pointed out certain
evidence the jury could consider in determining
whether or not Johnson was acting within the
scope of his employment at the time of the
accident. AMI 702 and 703.

The court explained with an instruction that
if an employee abandons the business of his
employer to perform an act or engage in an
activity for his own exclusive purpose and not in
furtherance of his employer's interests, then that
act or activity is not in the scope of the
employment. AMI 704.

These instructions were correct statements of
the law. The jury found for Nipper and awarded
him a $35,000.00 judgment against Brandon and
Johnson. Brandon asked the trial court to set
aside the judgment against it because, as a matter
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of law, Johnson was on a personal errand at the
time of the accident, therefore outside of his scope
of employment and, consequently, Brandon was
not liable for Johnson's negligent act. The trial
court did set aside the verdict.

[262 Ark. 20] Nipper appeals alleging one
error: the trial court erred in setting aside the
judgment because the jury was properly
instructed on the law and there was substantial
evidence upon which a jury could find that
Roosevelt Johnson at the time of the accident was
acting in the scope of his employment.

We agree the trial court erroneously set aside
the verdict. The question of liability was properly
submitted to the jury, the court improperly
determined that it was a question of law as to
Johnson's status at the time of the accident and
the verdict is supported by substantial evidence.

The attorneys for the parties have submitted
excellent briefs. Brandon relies on one of our
cases decided in 1962, Davis v. Kukar, Adm'x, 235
Ark. 139, 357 S.W.2d 275. In the Davis case an
employee-tractor driver had deviated from his
mission to run a private errand. The employee
was returning to the place from which he left his
mission when he caused an accident. The accident
occurred just forty-five feet from the point of
departure. We held that the jury should have been
told as a matter of law that the tractor driver was
at the time of the accident outside the scope of his
employment.

Here Johnson had returned to his mission to
deliver the goods. He was no longer on a private
errand. Although Johnson could have turned east
or west on Cantrell to proceed to deliver the
goods, he decided to go east which, according to
his testimony, would have been the best and most
convenient route from where he was. Although
Johnson had not reached the place of deviation,
he caused the accident while enroute to deliver
his employer's

Page 29

~

e

ast

goods. In the Davis case, the employee could not
continue on his mission until he reached the point
of departure.

The jury could have found Johnson was
acting in furtherance of his employer's interests
based on these facts. It was for the jury to decide,
not the trial court, whether at the time and at the
place he was acting within the scope of his
employment or acting for his own exclusive

purpose.

The appellant argues that when a jury is given
AMI 703 [262 Ark. 21] it may draw an inference
that the employee is acting within the scope of
employment at the time of the accident. The
appellees argue that simply because a regular
employee is driving a vehicle owned by the
employer, this is not sufficient evidence to
support a finding that the employee was acting
within the scope of employment at the time of the
accident.

When a regular employee is driving a vehicle
owned by the employer, and an accident occurs,
there is a presumption of fact that the employee is
acting within the scope of his employment. It is a
presumption of fact which imposes on the other
party, against whom the presumption is directed,
the burden of overcoming this presumption.
Ark.Stats.Ann. § 28-1001, Rule 301
(Noncum.Supp., 1976).

When a plaintiff proves that a regular
employee driving an employer's vehicle is
involved in an accident, there exists a
presumption of fact which must be overcome by
the defendant-employer. If it is not
uncontroverted that the employee was acting
solely for his own benefit and not in furtherance
of the interests of the employer, then it is a
question for the jury. The testimony of an
interested party may not be taken as
uncontradicted because his testimony is
contradicted as a matter of law. Cousins v.
Cooper, 232 Ark. 605, 339 S.W.2d 316 (1960). We
cannot say, as a matter of law, that it is
uncontroverted that Johnson was acting solely for
himself at the time of the accident.
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We feel it necessary to point out that some of
the language in our previous cases describing this
presumption of fact is not correct. It is not an
"inference". Healey v. Cockrill, 133 Ark. 327, 202
S.W. 229 (1918). It is not an "inference or
presumption of fact". Curtis Circulation Co. v.
Henderson, 232 Ark. 1029, 342 S.W.2d 89 (1961).
It is not a "temporary presumption”. Ford & Son
Sanitary Co. v. Ransom, 213 Ark. 390, 210 S.W.2d
508 (1948). It is not a "prima facie presumption".
Brooks v. Bale Chevrolet Co., Inc., 198 Ark. 17, 127
S.W.2d 135 (1939). In other words, we have called
this presumption by different names, but the
precise description is a presumption of fact as
defined in Ark.Stat.Ann. § 28-1001, Rule 301
(Noncum.Supp., 1976).

[262 Ark. 22] We reverse the decision of the
trial court and remand the case with directions to
reinstate the judgment against Brandon.

Reversed and remanded.

We agree: HARRIS, C. J., and FOGLEMAN
and BYRD, JJ.
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ARNOLD, Chief Justice.

The appellant, Randy Porter, brought suit
against appellee David L. Harshfield, Jr., [329
Ark. 133] M.D., d/b/a Riverside Radiology Group,
to recover damages for injuries sustained when
Dr. Harshfield's employee, Jerry Pearrow, a
radiology technician, sexually assaulted Porter
while conducting a gallbladder ultrasound.
Porter's separate suit against Pearrow resulted in
a default judgment and a subsequent award to
Porter in the amounts of $15,000 in
compensatory damages and $15,000 in punitive
damages. In the present appeal, Porter challenges
the trial court's granting of summary judgment in
Dr. Harshfield's favor. We affirm.

The facts as set out in Porter's complaint are
as follows. On October 4, 1993, Porter went to
Riverside Radiology Group in North Little Rock
for an ultrasound for suspected gallbladder
problems. Pearrow escorted him to an examining
room and requested that he partially disrobe, don
a hospital gown, and lie on his back on the
examining table. Pearrow put gel on Porter's
stomach and proceeded to examine his side
several times. He then unbuckled and unzipped
Porter's pants, pulled them down, and examined
around his testicles. Feeling something on his
penis, Porter looked down to find Pearrow
performing oral sex on him. Porter immediately
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got off the table, put on his clothes, and left the
clinic.

In his complaint, Porter claimed that
Pearrow's actions were within the course and
scope of his employment and thus should be
imputed to Dr. Harshfield. In his answer, Dr.
Harshfield admitted that Porter had been referred
to his clinic on the date in question, but denied
any knowledge of the sexual assault. He pleaded
affirmatively that, if Pearrow indeed committed
the actions alleged, his actions were outside the
scope of his employment.

Both parties filed motions for summary
judgment. Attached to Dr. Harshfield's motion
was the affidavit of Dr. Joseph Calhoun, the
supervising radiologist at the clinic while Dr.
Harshfield was the acting Chief of Radiology at
the Veterans Administration Hospital. Dr.
Calhoun averred that he had been practicing
radiology in Little Rock since 1950. "Eminently
familiar" with the standard of care in this area,
Dr. Calhoun explained that it was standard
procedure to allow radiology technicians to
perform [329 Ark. 134] ultrasound tests
unsupervised unless the examination was of an
unusual nature. A routine gallbladder exam,
according to Dr. Calhoun, was not of an unusual
nature.

Dr. Harshfield also presented his own
affidavit in which he stated that, at the time of the
incident, he had no knowledge that Pearrow had
the intent to touch or physically contact Porter in
an inappropriate way, nor did he possess
knowledge of any facts that would have alerted
him to the probability that Pearrow would engage
in such behavior. He further averred that
Pearrow's actions were wholly outside his
employment and beyond the duties and
responsibilities of a radiology technician at the
clinic. According to Dr. Harshfield, Pearrow's
actions did not benefit him and were
unexpectable.

In response to Dr. Harshfield's motion,
Porter claimed that Dr. Harshfield had conducted
virtually no background check on Pearrow. He
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further complained that Dr. Harshfield failed to
supervise Pearrow; instead, he allowed Pearrow
to "be his own boss." Porter also filed a motion for
summary judgment, claiming that Dr. Harshfield
had knowledge of Pearrow's past misconduct. In
support of this contention, Porter submitted the
affidavit of Little Rock Police Officer Sam
Morshedi, who averred that he interviewed
Pearrow on October 6, 1993, at which time
Pearrow told him that he had previously engaged
in homosexual conduct and had had a prior
complaint filed against him at the clinic for
sexually assaulting a female during a breast
examination. After considering the pleadings,
affidavits, discovery, and arguments of counsel,
the trial court granted summary judgment in Dr.
Harshfield's favor.

We have recently summarized our standards
for summary judgment review in O'Mara v.
Dykema, 328 Ark. 310, 315-316, 942 S.W.2d 854
(1997):

The standard of review for a grant of summary
judgment is familiar. Summary judgment should
only be granted when it is clear that there are no
disputed issues of
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material fact. Franklin v. Osca, Inc., 308 Ark. 409,
825 S.W.2d 812 (1992). It is appropriate to
sustain a grant of summary judgment if the
evidence brought before the trial court by the
moving party shows "that there is no [329 Ark.
135] genuine issue as to any material fact and that
the moving party is entitled to judgment as a
matter of law." Tullock v. Eck, 311 Ark. 564, 567,
845 S.W.2d 517, 519 (1993); Ark. R. Civ. P. 56(c).

Appellees, as movants for summary judgment,
bear the burden of showing that there is no issue
of material fact. Gleghorn v. Ford Motor Credit
Co., 293 Ark. 289, 737 S.W.2d 451 (1987). All
evidence must be viewed in the light most
favorable to appellants, as they are the parties
resisting the motion; and they are also entitled to
have all doubts and inferences resolved in their
favor. National Bank of Commerce v. Quirk, 323
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Ark. 769, 918 S.W.2d 138 (1996). However, they
may not rest upon the mere allegation of their
pleadings; Ark. R. Civ. P. 56 requires their
response, by affidavits or other evidence, to
specifically show that there is a genuinely
disputed issue of material fact. Guthrie v. Kemp,
303 Ark. 74, 793 S.W.2d 782 (1990). Once a
movant makes a prima facie case for summary
judgment, the respondent must then meet proof
with proof by showing that there remains a
genuine issue of material fact. Mt. Olive Water
Ass'n v. City of Fayetteville, 313 Ark. 606, 856
S.W.2d 864 (1993).

Even if there are disputed facts, if reasonable
minds would not differ as to the conclusion to be
reached, then a grant of summary judgment is
proper. Chalmers v. Toyota Motor Sales, 326 Ark.
895, 935 S.W.2d 258 (1996). Further, if a
respondent to a motion for summary judgment
cannot present proof on an essential element of
the claim, the movant is entitled to summary
judgment as a matter of law. Short v. Little Rock
Dodge, Inc., 297 Ark. 104, 759 S.W.2d 553 (1988).

In asking us to reverse the trial court's
granting of summary judgment, Porter suggests
that we analyze his case under at least three
different theories discussed in a recent law review
article. See Jorgensen, Transference of Liability:
Employer Liability for Sexual Misconduct by
Therapists, 60 Brook. Law Rev. 1421 (1995). First,
he asks that we apply the common-carrier theory
of recovery to his case. According to Porter, as a
patient, he was in a position at least as vulnerable
as a passenger of a common carrier, and that,
accordingly, Dr. Harshfield had a duty to protect
him from willful assaults by his employee. Under
this theory, which emerged from railroad
passenger cases, liability is based on the exclusive
control that the carrier has over the passenger. Id.
at 1449. It calls for an extraordinary, non-
delegable duty of care that imposes liability on the
employer for any harm befalling the plaintiff. Id.
at 1450. In a [329 Ark. 136] common-carrier
analysis, the plaintiff is never obligated to prove
that the employee was acting under the scope of
his or her employment or even that the actor was
the defendant's employee. Id.; see also Stropes v.
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Heritage House Childrens Ctr., 547 N.E.2d 244
(Ind.19809).

Another theory of liability propounded by
Porter is one of "job-created power.” Under this
theory, employers are held vicariously liable for
an employee's intentional torts. Jorgensen, 60
Brook. L.Rev. at 1435. Porter claims that, by
giving Pearrow supervisory authority, Dr.
Harshfield granted job-created power to Pearrow,
who in turn abused this power when he sexually
assaulted Porter while performing the ultrasound.
Porter further suggests that "the scope of risks
attributable to an employer increases with the
amount of authority and freedom of action
granted to the servant in performing his assigned
tasks." Id. at 1437; quoting Samuels v. Southern
Baptist Hospital, 594 So.2d 571 (La.App.1992),
cert. denied 599 So.2d 316 (La.1992). However,
courts have been generally reluctant to extend
this theory of vicarious liability too far beyond the
realm of police officers or those with special
duties and powers associated with their positions.
1d. at 1439.

Porter also asks us to examine his case on the
basis of what was "reasonably incidental” to
Pearrow's legitimate work activities. See Stropes
v. Heritage House Childrens Ctr., supra; and Doe
v. Samaritan Counseling
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Ctr., 791 P.2d 344 (Alaska 1990). He asserts that
Pearrow's actions, while not desired or authorized
by Dr. Harshfield, were reasonably incidental to
Pearrow's job as a radiology technician.

Rather than analyze the present case under
one of the aforementioned theories from other
jurisdictions, we think that the better course is to
adhere to the theory of master-servant liability
that we have followed since 1910. See Sweeden v.
Atkinson Imp. Co., 93 Ark. 397, 125 S.W. 439
(1910)(an act of an employee, in order to render
the employer liable, must pertain to something
that is incident to the employee's duties and
which it is his duty to perform or for the benefit of
the employer). Our test [329 Ark. 137] was further

~

{
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explained in Life & Cas. Ins. Co. of Tenn. v.
Padgett, 241 Ark. 353, 355, 407 S.W.2d 728
(1966):

We think the law as it stands today is fairly
summarized in the Restatement of Torts, where it
is said that the master is subject to liability for his
servant's intentional tort "if the act was not
unexpectable in view of the duties of the servant.”
Restatement, Torts (2d), 245 (1958).

More recently, we reviewed our test,
commonly referred to as the respondeat superior
doctrine, in Gordon v. Planters & Merchants
Bancshares, 326 Ark. 1046, 935 S.W.2d 544
(1996). There, we said that an employer may be
held liable for punitive damages for the acts of his
employee if the employee was acting within the
scope of his or her employment at the time of the
incident. Id.; J.B. Hunt Transp., Inc. v. Doss, 320
Ark. 660, 899 S.W.2d 464 (1995). Whether the
employee's action is within the scope of the
employment depends on whether the individual is
carrying out the "object and purpose of the
enterprise," as opposed to acting exclusively in his
own interest. Id.

Applying these principles to the facts before
us, we must agree with the trial court that
Pearrow's sexual assault of Porter was
unexpectable. Pearrow was not, by any stretch of
the imagination, acting within the scope of his
duties as a radiology technician when he
assaulted Porter. Rather, Pearrow's actions were
purely personal. Because Pearrow's actions were
not expectable in view of his duties as a radiology
technician, we conclude that Dr. Harshfield may
not be held liable for Pearrow's actions and was
thus entitled to summary judgment as a matter of
law. See Life & Cas. Ins. Co. of Tenn. v. Padgett,
241 Ark. 353, 407 S.W.2d 728 (1966).

Dr. Harshfield contends that Porter's
remaining claims for negligent hiring, retention,
and supervision are procedurally barred because
he failed to amend his complaint to include these
theories of recovery. While it is true that Porter
did not present these claims in his complaint, Dr.
Harshfield acknowledged in his brief in support of
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his motion for summary judgment that Porter had
raised three theories of recovery: negligent hiring
and retention; negligent supervision; and
respondeat superior. Under these [329 Ark. 138]
circumstances, we must conclude that the
negligence claims were tried by the express or
implied consent of the parties and thus should be
treated in all respects as if they had been raised in
Porter's complaint. See Ark. R. Civ. P. 15(b).

Turning to the merits of Porter's negligent-
hiring claim, Dr. Harshfield contends that our
decision in St. Paul Fire & Marine Ins. Co. v.
Knight, 297 Ark. 555, 764 S.W.2d 601 (1989) is
dispositive. We agree. In that case, a patient
argued that the hospital's background check on an
employee who sexually molested him was very
inadequate and that a proper investigation would
have shown that he was not qualified for the
position of psychiatric technician. The
investigation conducted by the hospital revealed
that the technician had received apprentice
counselor's credentials, supervised a summer
playground staff, completed a work-study
program, and received an honorable discharge
from the Air Force. Id. He had no criminal record
and no history of violent acts or sexual
misconduct. Id. On appeal, we concluded that
there was no evidence that the hospital gained
any information that would have led them to
conclude that the employee might be predisposed
to commit violent acts against anyone. Id., citing
Williams v. Feather Sound, Inc., 386 So.2d 1238
(Fla.App.1980). We further surmised that "[i]t
would take a vivid imagination to glean from this
evidence
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any predisposition of appellant to molest
adolescent males or commit sexual assault." Id.;
citing Strauss v. Hotel Continental Co., Inc., 610
S.W.2d 109 (Mo0.App.1980).

In the present case, Dr. Harshfield stated in
his deposition that Pearrow had the highest
ultrasound degree available. He had known
Pearrow for some eight years while the two
worked together at Arkansas Children's Hospital

P
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before he hired him as a technician and described
him as very dependable. Porter claims that Dr.
Harshfield should have inquired as to why
Pearrow left Arkansas Children's Hospital;
however, he has not abstracted any evidence or
testimony to show what, if anything, Dr.
Harshfield would have discovered had he
conducted a background check that would have
led him to believe that Pearrow was predisposed
to commit sexual assault. Porter further points to
Dr. Harshfield's testimony in his deposition that
Pearrow had described himself as "asexual." Yet
Porter has stated no connection, and we know of
[329 Ark. 139] none, between sexual orientation
and a predisposition to commit sexual assault.

Regarding the negligent retention -claim,
Porter refers to Pearrow's statement to Officer
Morshedi, made after the incident in question,
that he had engaged in prior homosexual
misconduct and had had a prior sexual-assault
complaint against him stemming from a breast
examination that he had conducted while
employed at Dr. Harshfield's clinic. Again, the fact
that Pearrow had engaged in homosexual conduct
in no way indicates that he would commit a sexual
assault. As to the prior complaint, Dr. Harshfield
claimed that he was unaware that such a
complaint existed. Officer Morshedi's affidavit did
not address whether a complaint was made before
the incident in question, much less whether Dr.
Harshfield knew that such a complaint existed or
whether the complaint had any validity. As such,
Porter failed to meet proof with proof on this
issue.

In support of his negligent supervision claim,
Porter points to Dr. Harshfield's policy at the
clinic of having a female employee in the room
when a male employee examines a disrobed
female patient. He claims that Dr. Harshfield
should have had a similar policy in place for
Pearrow since he was aware that Pearrow had
described himself as asexual. However, he offers
no convincing authority or argument in support
of his contention. We do not consider
assignments of error that are unsupported by
convincing legal authority or argument. Berry v.
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St. Paul Fire & Marine Ins. Co., 328 Ark. 553, 944
S.W.2d 838 (1997).

Finally, Porter asserts that public-policy
considerations mandate reversal of the granting
of summary judgment in his case. Particularly, he
claims that Dr. Harshfield, who made a profit
from his clinic while being employed by the VA
Hospital, received an economic benefit by
allowing Pearrow to be his own boss. Thus,
according to Porter, Dr. Harshfield must bear the
risks that go along with the economic benefit. In
our view, the connection between Pearrow's
authority as a radiology technician and the abuse
of that authority to indulge in personal, sexual
misconduct is simply too attenuated to include
within those risks allocated to his [329 Ark. 140]
employer. Based on the foregoing, we affirm the
decision of the trial court.

Affirmed.
CORBIN, J., dissents.
CORBIN, Justice, dissenting,.

The Appellant raises four possible theories
that this court could utilize in order to place
liability on the health-care provider--the ultimate
person upon which blame should lie. I address
only two of them, as the other two were not
adequately developed by Appellant. I would be
willing, however, to consider the remaining two
theories in the future, in the event they are
properly developed for appeal.

I would apply the common-carrier-liability
theory to allow recovery in this case. True enough,
that theory originated with companies that were
in the business of transporting passengers, but I
believe the reasons behind this theory could be
applied to the situation presented in this case.
The basis of the theory, as it relates to common
carriers in Arkansas, is a recognition of an
enhanced liability to passengers becausc they are
most vulnerable due to the fact that they have
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entrusted the common carrier with their lives.
Under this doctrine, common carriers are
responsible for the intentional torts of their
employees. The policy reason that militates such a
high standard of care is the vulnerability of the
patron.

I would extend this high standard of care to
medical-care providers. I can think of no greater
responsibility than the duty owed by medical-care
providers to safely exercise their skills and
maintain control and supervision over their
support staff upon accepting a patient into their
care. A patient entrusts his body to the physician
and necessarily to any of the physician's support
staff. The patient subjects himself to a loss of
dignity by even divulging his personal thoughts as
to what ails him. Who does not feel the most
vulnerable when told to disrobe and put on one of
those split-tail gowns? Nakedness makes one feel
the weakest, the most vulnerable. In addition to
these feelings of vulnerability, we are conditioned
since childhood to do what the doctor or his staff
say "if we want to get well." Do we refuse to follow
or question the [329 Ark. 141] control of
physicians or their staffs? No. We blindly obey
their orders. Upon their direction, we bend over,
we make a fist, we turn this way or that, we take a
deep breath, and we even cough on command. We
are essentially like sheep being led to slaughter,
blindly doing as we are told. The reason for this
blind faith lies within the trust we have for all
medical-care providers, whom we are told will
help us in our time of need.

I do not think it is proper for the medical-
care provider, the authoritative figurehead, to be
let off the hook of accountability because his
employee's assault on his patient did not pertain
to something that is incident to the employee's
duties--that it was not foreseeable in view of the
duties of the servant pursuant to our doctrine of
respondeat superior. This is where I believe the
majority is wrong. Certainly, the record reflects
that Dr. Harshfield is a decent and fine physician,
who employed Pearrow on the basis of his skills
and reputation in the health-care field. The record
further reflects that Dr. Harshfield did not in any
manner desire or authorize Pearrow to make the
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sexual assault on his patient. But in this situation,
control, trust, and vulnerability are the buzz
words. This physician, acting through his
radiology technician, Pearrow, to whom he had
delegated the responsibility of solely caring for his
patient, must and should bear the ultimate
responsibility for the outrageous harm done to his
patient, the Appellant herein. The majority's
decision is very disturbing to me. After reading
this decision, who will ever totally trust any
health-care provider? If it happened once, it can
do so again.

What makes the majority's decision even
more disturbing is the fact that it is common
practice that a male medical-care provider have a
female medical-care provider present when he is
examining a female patient. Although I suspect
that the concern for the female patient is merely
secondary to the male medical-care provider's
desire to protect himself from unwarranted
accusations arising from such intimate
encounters, this decision has the potential of
undermining such practice. Because if such acts
by the employer are not foreseeable under the
instant facts, then there is no need to continue
this practice. It has a smack of gender bias. The
bottom line is that if it is foreseeable that a one-
on-one encounter between a male medical-care
provider and a female [329 Ark. 142] patient
could lead to improper sexual assaults being
perpetrated on a female patient, then it is just as
foreseeable that such assaults may be perpetrated
on a male patient. The key to viewing such a
situation lies not within a heterosexual-versus-
homosexual attraction; rather, the situation turns
on the fact that the vulnerable patient finds
himself or herself alone with a stranger while the
patient is in a submissive situation. In fact, I agree
with the majority's observation that there is no
connection between a person's sexual orientation
and a predisposition to commit sexual assault.
Thus, I can discern no valid reason for having a
third party present in the examining room when
the medical-care provider is male and the patient
is female, all the while continuing to allow a male
medical-care provider to be alone with a male
patient.

last

My observations would just as easily support
liability under the theory of job-created power.
Under this theory, employers are
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held vicariously liable for an employee's
intentional torts. Because Dr. Harshfield gave
Pearrow supervisory control over his patient, he
gave job-created power to Pearrow. The scope of
risks attributable to a health-care provider should
increase with the amount of authority and
freedom of action granted to a servant in
performing his assigned tasks. This is particularly
true when those supervisory duties include one-
on-one encounters with patients.

Based upon the foregoing reasons, I
respectfully dissent.
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AMI 702 AGENCY, ETC. Ch. 7
AMI 702

SCOPE OF AUTHORITY—SCOPE OF
EMPLOYMENT—DEFINITION

| have used the term “scope of [authority] [employ-
ment]” in these instructions.

An [agent] [employee] is acting within the scope
of his/her [authority] [employment] if he/she is engaged
in the transaction of business which has been assigned
to him/her by his/her [principal] [employer] or if he/she
is doing anything which may reasonably be said to
have been contemplated as a part of his/her [author-
ity] [employment] and is in furtherance of his/her
[principal’s] [employer’s] interests, [even though it was
not expressly authorized] [and may have been specifi-
cally forbidden].

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977).

The acts or omissions charged as negligence against the ser-
vant were not acts or omissions occurring in the scope of the
servant’s employment; therefore, no claim was asserted against
the principal. White v. Sims, 211 Ark. 499, 201 S.W.2d 21 (1947).
The test of a master's liability for his servant’s negligence is not
whether the negligent act was committed while the servant was in
his employ, but whether it was committed at a time when the ser-
vant was performing an act in furtherance of the master’s business
or in line with the servant’s duty. Davis v. Kukar, 235 Ark. 139,
357 S.W.2d 275 (1962). In Kincaid v. Taylor, 247 Ark. 205, 445
S.W.2d 67 (1969), the employee owned the truck cab, and the
employer owned the trailer; and under their business arrange-
ment, the tractor-trailer combination was a unit under the
employer’s control. An accident occurred when the employee was
driving the unit home for the night, but he was still within the
course and scope of his employment.

The rules in worker’s compensation cases on “arising out of
and in the course of employment” are not determinative in master-
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AMI 703 AGENCY, ETC. Ch. 7
AMI 703

SCOPE OF EMPLOYMENT—EMPLOYEE
DRIVING EMPLOYER'’S VEHICLE

A. The vehicle driven by was owned by

(driver)

and was a regular employee of
femployer) (driver)

(employer)l
You may consider these facts [along with any other ev-

idence in the case] in deciding whether was act-
(driver)

ing as an employee of and within the scope of
(emplayer)

his/her employment at the time of the occurrence.

B. If you find that the vehicle being driven by

was owned by and that was a
(driver) talleged emplover) (driver)
regular employee of you may consider

talleged employer)
these facts [along with any other evidence in the case]
in deciding whether was acting as an employee

(driver)

of and within the scope of his/her employ-

(alleged employer)

ment at the time of the occurrence.

NOTE ON USE

Use A when ownership of the vehicle and status of the em-
ployee are admitted; use B when they are in dispute.

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977). When an em-
ployee is driving a vehicle owned by the employer, and an accident
occurs, there is a presumption of fact that the employee is acting
within the scope of his employment. The party against whom the
presumption is directed has the burden of overcoming this
presumption. Id. See Ark.R.Evid. 301. In Nipper, the Supreme
Court reviewed earlier cases which described this presumption by

various terms and clarified that the proper description is a
presumption of fact,.
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AMI 704 AGENCY, ETC. Ch. 7
AMI 704

AGENCY—EMPLOYMENT—DEVIATION FROM
ROUTE

If an [agent] [employee] abandons the business of
his/her [principal] [employer] to perform an act or
engage in an activity for his/her own exclusive purpose
and not in furtherance of his/her [principal’s] [employ-
et’s] interests, that act or activity is not in the scope of
the [agent’s authority] [employment].

NOTE ON USE

This instruction should be given with AMI 702 when deviation
by the agent is an issue.

COMMENT

This instruction is a correct statement of the law. Nipper v.
Brandon Co., 262 Ark. 17, 5563 S.W.2d 27 (1977).

In Davis v. Kukar, 235 Ark. 139, 357 S.W.2d 275 (1962), the
employee’s deviation was so obvious that, as a matter of law, he
was acting outside the scope of his employment. In Healey v.
Cockrill, 133 Ark. 327, 202 S.W. 229 (1918), the employee was not
mingling his own business with that of his employer, but he had
completely departed from the employer’s business. |

Research References
West’s Key Number Digest |

Automobiles €=246(15); Labor and Employment ¢=3106(3); Principal and
Agent €2194(2) |

Legal Encyclopedias
C.J.S., Agency § 581; Motor Vehicles §§ 1257, 1275, 1300
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From: Vincent France

To: ASCC Pleadings; jim@jimjacksonatty.com

Cc: Daiquiri Carter; Kathryn Irby; Martha Cox
Subject: Haley Hudson, et al v. DHS, Claim No. 230641
Date: Friday, February 16, 2024 1:22:35 PM
Attachments: f
To all,

Please find attached DHS’s Reply to Claimants’ Response to Its Cross Motion for Summary Judgment.
Hope you all have a good weekend.

Sincerely,

Vincent P. France

Deputy Chief Counsel for Litigation
Office of Chief Counsel

PO Box 1437, Slot S260

Little Rock, AR 72203-1437

Office Phone: 501-534-4127

Vincent.P.France(@dhs.arkansas.gov

2]

mININ

NOTE - This email may contain sensitive or confidential information.

CONFIDENTIALITY NOTICE: The information contained in this email message and any attachment(s) is
the property of the State of Arkansas and may be protected by state and federal laws governing disclosure of
private information. It is intended solely for the use of the entity to which this email is addressed. If you are
not the intended recipient, you are hereby notified that reading, copying or distribution this transmission is
STRICTLY PROHIBITED. The sender has not waived any applicable privilege by sending the
accompanying transmission. If you have received this transmission in error, please notify the sender by return
and delete the message and attachment(s) from your system.

2498


mailto:Vincent.P.France@dhs.arkansas.gov
mailto:Vincent.P.France@dhs.arkansas.gov
mailto:ASCCPleadings@arkansas.gov
mailto:ASCCPleadings@arkansas.gov
mailto:jim@jimjacksonatty.com
mailto:jim@jimjacksonatty.com
mailto:Daiquiri.Carter@dhs.arkansas.gov
mailto:Daiquiri.Carter@dhs.arkansas.gov
mailto:Kathryn.Irby@arkansas.gov
mailto:Kathryn.Irby@arkansas.gov
mailto:mcox@jimjacksonatty.com
mailto:mcox@jimjacksonatty.com
mailto:Vincent.P.France@dhs.arkansas.gov
mailto:Vincent.P.France@dhs.arkansas.gov

IN THE ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF

THE ESTATE OF JAQUELINE LYNN ASHCRAFT,

DECEASED, AND HALEY HUDSON, AS PERMANENT

LEGAL GUARDIAN OF CARLEY RAYE JONES,

AND KADEY LYNN JONES, MINOR CHILDREN CLAIMANTS

Vvs. CC No. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

RESPONDENT’S REPLY TO CLAIMANTS’ RESPONSE TO
ITS CROSS MOTION FOR SUMMARY JUDGMENT

COMES NOW, Respondent, Arkansas Department of Human Services, by and through its
attorney, Vincent P. France Deputy Chief Counsel for the Arkansas Department of Human
Services, and for its Reply to Claimants’ Response to Its Cross Motion for Summary Judgment
states the following:

Contrary to the argument made by Claimants in their Response, the fact that Ms. Wilkerson
was driving a state vehicle is not the only fact dispositive of whether Ms. Wilkerson was acting
within the scope of her employment when the accident occurred. In making this argument,
Claimants rely upon Nipper v. Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977). The case is
distinguishable from the claim at hand.

In Nipper, the employee had only been on the personal errand for about five (5) minutes
and was about a half mile from the point of deviation. 262 Ark. at 19. Additionally, there is no
indication in Nipper that the employee was on a tight deadline or that the employee was
significantly behind schedule. /d. Moreover, in Nipper, the Court discusses and approvingly cites
to Davis v. Kukar, 235 Ark. 139, 357 S.W.2d 275 (1962), which provides further insight into the

proper consideration of whether an employee is within the scope of employment when the





employee deviates from their job. In Davis, the Court found that an employee who was just forty-
five (45) feet away from the point at which the employee deviated from his route was outside the
scope of his employer’s business; therefore, as a matter of law the employee was outside the scope
of his employment. 235 Ark. at 145. In Nipper, an employee who was half mile (approximately
2,640 feet) away from the point of deviation, the court determined to be a factual question for the
jury to determine whether the employee was within the scope of employment. 262 Ark. at 19.
Although Davis and Nipper reach opposite conclusions, the two cases must be read together and
reconciled, which can be accomplished by looking at the decision in Davis. In Davis, the Court
mentioned “time” approximately 19 times in the opinion. For example, in determining whether an
employee was outside the scope of employment, the Court ruled that “the trier must take into
account, not alone the mere fact of deviation, but its extent and nature relatively time and place
and circumstances.” 235 Ark. at 145 (emphases added). The Court also states that “[w]e think that
the time that elapsed between the departure from employment, when Davis, on his own, turned
the tractor around and went east across highway 65, and the claimed resumption is a significant
circumstance.” Id. (emphases added). The Court further reasoned that “it was Davis’ use of that
time on his own business that placed him at the scene of the accident.” Id. at 146. Accordingly,
Davis and Nipper are reconciled once time—specifically lapsed time—is considered in
determining whether an employee is acting within the scope of employment.

In this claim, Ms. Wilkerson was acting beyond the scope of her employment, based not
only upon the deviation, but also when considering the time, place, and circumstances of when the
accident occurred. The accident occurred at 12:50 p.m.in Paris, Arkansas. See DHS SUMF, q16.
On the day of the accident, Ms. Wilkerson was assigned to go to Beebe, Arkansas, to pick up a

child at 2:00 p.m. and transport the child to Clarksville, Arkansas, for a sibling visit at 4:00 p.m.





See DHS SUMF', 99. To drive from Paris, Arkansas to Beebe Arkansas takes approximately two
hours. See DHS SUMF, 410. Consequently, based upon the time and location of the accident, Ms.
Wilkerson would not have arrived in Beebe until approximately 3:00 p.m., which means that she
was an hour behind schedule. See DHS SUMF', 429. Ms. Wilkerson cannot be said to have reached
the point of departure because she was behind schedule. See Nipper, 262 Ark. at 20 (“In the Davis
case, the employee could not continue on his mission until he reached the point of departure™).
Thus, it was Ms. Wilkerson’s use of time for her own frolic and not the performance of her duties
as a DHS employee that placed her at the scene of the accident; therefore, as a matter of law, she
was not acting in the scope of her employment at the time of the accident, when considering the
extent and nature and relatively time place and circumstances of her departure. See Davis, 235
Ark. at 145-46. Simply stated, until Ms. Wilkerson was back on schedule to arrive in Beebe at 2:00
p.m., she had not returned to being within the scope of her employment. Accordingly, DHS cannot
be vicariously liable for Ms. Wilkerson’s actions; therefore, DHS respectfully request that the
Arkansas State Claims Commission grants its cross-motion for summary judgment, denies
Claimants’ motion for partial summary judgment, and dismisses with prejudice this entire claim
against DHS.

The second argument raised by Claimants in their response is misplaced for a number of
reasons. Claimants misconstrue that DHS is arguing that Ms. Wilkerson was intoxicated or
impaired at the time of the accident. DHS is not making such an argument. Rather, DHS is arguing
that Ms. Wilkerson was not carrying out the object and purpose of DHS at the time of the accident.
In their Response, Claimants simply ignore the case of Cooper Clinic, PA. v. Barnes, 366 Ark.

533,237 S.W.3d 87 (2006), which is congruent with the facts at-hand.





In Cooper Clinic, the only illegal wrongdoing by the employee was not calling the child
abuse hotline as a mandatory reporter. 366 Ark. at 534-35. The Arkansas Supreme Court ruled that
the doctor’s “decision to report or not to report suspected child abuse is not the object and purpose
of Cooper Clinic, but rather such a decision is exclusively in [the doctor’s] interests.” Id. at 541.
Thus, the Court found that the clinic was not vicariously liable for the employee. /d. Similarly, in
Cannady v. St. Vincent Infirmary, 2018 Ark. 35, 537 S.W.3d 529, the Arkansas Supreme Court
found that St. Vincent could not be held liable under the doctrine of respondeat superior after two
of its employees unlawfully accessed Anne Pressly’s medical records. 2018 Ark. at 9. The
takeaway from both Cooper Clinic and Cannady, is twofold. First, an employer is not vicariously
liable when an employee acts contrary to the objective and purpose of the employer. Second, the
illegal actions of an employee do not have to be egregious to be outside the scope of employment.

In this claim, Ms. Wilkerson was not acting in furtherance of the object and purpose of
DHS when she drove the vehicle at a criminal rate of speed and her illegal drug use. It is somewhat
ironic and borderline disingenuous for Claimant’s counsel to say or even suggest that this accident
was of “garden-variety negligence.” See Claimants’ Response, p. 6. Ms. Ashcraft died because of
this accident. Any motor vehicle accident that causes the death of another is not “garden-variety.”
According to Claimants’ own expert, Ms. Wilkerson was traveling at least 70 m.p.h. on a highway
with a posted speed limit of 55 m.p.h. when the accident occurred. See DHS SUMF', 99 20, 24.
Thus, Ms. Wilkerson was traveling at a criminal rate of speed when the accident occurred. See
Ark. Code Ann. §27-50-302(7). Driving at a criminal speed is contrary to the object and purpose
of DHS; therefore, Ms. Wilkerson was beyond the scope of her employment. Consequently, DHS

is not vicariously liable for her actions.





Likewise, Ms. Wilkerson was not acting in furtherance of the object and purpose of DHS
when she used Adderall illegally without a prescription. As discussed in more detail in its brief,
one primary objective and purpose of DHS is in substance abuse treatment and prevention;
therefore, Ms. Wilkerson was acting outside the scope of her employment with DHS and DHS
cannot be vicariously liable for her actions. See Cooper Clinic, 366 Ark. at 541.

WHEREFORE, Respondent respectfully requests that its Cross Motion for Summary
Judgment be granted, and that Claimants’ motion for partial summary judgment be denied and this
claim be dismissed with prejudice, along with any other just and proper relief to which it is entitled.

Respectfully submitted,
By:  /s/Vincent P._France
Vincent P. France, Ark. Bar No. 2010063
Deputy Chief Counsel
Arkansas DHS
P.O. Box 1437, Slot S260
Little Rock, AR 72203
Phone: (501) 534-4127

Email: Vincent.P.France@DHS.Arkansas.gov
Attorney for Respondent
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CERTIFICATE OF SERVICE

I, Vincent P. France, hereby certify that on February 16, 2024, I electronically filed the
foregoing with the Arkansas State Claims Commission by emailing it to
asccpleadings@arkansas.gov and by sending a copy to Claimant’s attorney Jim Jackson via email
as indicated below.

Jim Jackson
Jim@JimJacksonatty.com

/s/ Vincent P_France
Vincent P. France
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IN THE ARKANSAS STATE CLAIMS COMMISSION

HALEY HUDSON, INDIVIDUALLY

HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JAQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON, AS PERMANENT

LEGAL GUARDIAN OF
MINOR CHILDREN CLAIMANTS

Vs. CC No. 230641

ARKANSAS DEPARTMENT OF
HUMAN SERVICES RESPONDENT

RESPONDENT’S REPLY TO CLAIMANTS’ RESPONSE TO
ITS CROSS MOTION FOR SUMMARY JUDGMENT

COMES NOW, Respondent, Arkansas Department of Human Services, by and through its
attorney, Vincent P. France Deputy Chief Counsel for the Arkansas Department of Human
Services, and for its Reply to Claimants’ Response to Its Cross Motion for Summary Judgment
states the following:

Contrary to the argument made by Claimants in their Response, the fact that Ms. Wilkerson
was driving a state vehicle is not the only fact dispositive of whether Ms. Wilkerson was acting
within the scope of her employment when the accident occurred. In making this argument,
Claimants rely upon Nipper v. Brandon Co., 262 Ark. 17, 553 S.W.2d 27 (1977). The case is
distinguishable from the claim at hand.

In Nipper, the employee had only been on the personal errand for about five (5) minutes
and was about a half mile from the point of deviation. 262 Ark. at 19. Additionally, there is no
indication in Nipper that the employee was on a tight deadline or that the employee was
significantly behind schedule. /d. Moreover, in Nipper, the Court discusses and approvingly cites
to Davis v. Kukar, 235 Ark. 139, 357 S.W.2d 275 (1962), which provides further insight into the

proper consideration of whether an employee is within the scope of employment when the
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employee deviates from their job. In Davis, the Court found that an employee who was just forty-
five (45) feet away from the point at which the employee deviated from his route was outside the
scope of his employer’s business; therefore, as a matter of law the employee was outside the scope
of his employment. 235 Ark. at 145. In Nipper, an employee who was half mile (approximately
2,640 feet) away from the point of deviation, the court determined to be a factual question for the
jury to determine whether the employee was within the scope of employment. 262 Ark. at 19.
Although Davis and Nipper reach opposite conclusions, the two cases must be read together and
reconciled, which can be accomplished by looking at the decision in Davis. In Davis, the Court
mentioned “time” approximately 19 times in the opinion. For example, in determining whether an
employee was outside the scope of employment, the Court ruled that “the trier must take into
account, not alone the mere fact of deviation, but its extent and nature relatively time and place
and circumstances.” 235 Ark. at 145 (emphases added). The Court also states that “[w]e think that
the time that elapsed between the departure from employment, when Davis, on his own, turned
the tractor around and went east across highway 65, and the claimed resumption is a significant
circumstance.” Id. (emphases added). The Court further reasoned that “it was Davis’ use of that
time on his own business that placed him at the scene of the accident.” Id. at 146. Accordingly,
Davis and Nipper are reconciled once time—specifically lapsed time—is considered in
determining whether an employee is acting within the scope of employment.

In this claim, Ms. Wilkerson was acting beyond the scope of her employment, based not
only upon the deviation, but also when considering the time, place, and circumstances of when the
accident occurred. The accident occurred at 12:50 p.m.in Paris, Arkansas. See DHS SUMF, q16.
On the day of the accident, Ms. Wilkerson was assigned to go to Beebe, Arkansas, to pick up a

child at 2:00 p.m. and transport the child to Clarksville, Arkansas, for a sibling visit at 4:00 p.m.
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See DHS SUMF, 99. To drive from Paris, Arkansas to Beebe Arkansas takes approximately two
hours. See DHS SUMF, 910. Consequently, based upon the time and location of the accident, Ms.
Wilkerson would not have arrived in Beebe until approximately 3:00 p.m., which means that she
was an hour behind schedule. See DHS SUMF', 929. Ms. Wilkerson cannot be said to have reached
the point of departure because she was behind schedule. See Nipper, 262 Ark. at 20 (“In the Davis
case, the employee could not continue on his mission until he reached the point of departure”).
Thus, it was Ms. Wilkerson’s use of time for her own frolic and not the performance of her duties
as a DHS employee that placed her at the scene of the accident; therefore, as a matter of law, she
was not acting in the scope of her employment at the time of the accident, when considering the
extent and nature and relatively time place and circumstances of her departure. See Davis, 235
Ark. at 145-46. Simply stated, until Ms. Wilkerson was back on schedule to arrive in Beebe at 2:00
p.m., she had not returned to being within the scope of her employment. Accordingly, DHS cannot
be vicariously liable for Ms. Wilkerson’s actions; therefore, DHS respectfully request that the
Arkansas State Claims Commission grants its cross-motion for summary judgment, denies
Claimants’ motion for partial summary judgment, and dismisses with prejudice this entire claim
against DHS.

The second argument raised by Claimants in their response is misplaced for a number of
reasons. Claimants misconstrue that DHS is arguing that Ms. Wilkerson was intoxicated or
impaired at the time of the accident. DHS is not making such an argument. Rather, DHS is arguing
that Ms. Wilkerson was not carrying out the object and purpose of DHS at the time of the accident.
In their Response, Claimants simply ignore the case of Cooper Clinic, PA. v. Barnes, 366 Ark.

533,237 S.W.3d 87 (2006), which is congruent with the facts at-hand.
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In Cooper Clinic, the only illegal wrongdoing by the employee was not calling the child
abuse hotline as a mandatory reporter. 366 Ark. at 534-35. The Arkansas Supreme Court ruled that
the doctor’s “decision to report or not to report suspected child abuse is not the object and purpose
of Cooper Clinic, but rather such a decision is exclusively in [the doctor’s] interests.” Id. at 541.
Thus, the Court found that the clinic was not vicariously liable for the employee. /d. Similarly, in
Cannady v. St. Vincent Infirmary, 2018 Ark. 35, 537 S.W.3d 529, the Arkansas Supreme Court
found that St. Vincent could not be held liable under the doctrine of respondeat superior after two
of its employees unlawfully accessed Anne Pressly’s medical records. 2018 Ark. at 9. The
takeaway from both Cooper Clinic and Cannady, is twofold. First, an employer is not vicariously
liable when an employee acts contrary to the objective and purpose of the employer. Second, the
illegal actions of an employee do not have to be egregious to be outside the scope of employment.

In this claim, Ms. Wilkerson was not acting in furtherance of the object and purpose of
DHS when she drove the vehicle at a criminal rate of speed and her illegal drug use. It is somewhat
ironic and borderline disingenuous for Claimant’s counsel to say or even suggest that this accident
was of “garden-variety negligence.” See Claimants’ Response, p. 6. Ms. Ashcraft died because of
this accident. Any motor vehicle accident that causes the death of another is not “garden-variety.”
According to Claimants’ own expert, Ms. Wilkerson was traveling at least 70 m.p.h. on a highway
with a posted speed limit of 55 m.p.h. when the accident occurred. See DHS SUMF, 9 20, 24.
Thus, Ms. Wilkerson was traveling at a criminal rate of speed when the accident occurred. See
Ark. Code Ann. §27-50-302(7). Driving at a criminal speed is contrary to the object and purpose
of DHS; therefore, Ms. Wilkerson was beyond the scope of her employment. Consequently, DHS

is not vicariously liable for her actions.
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Likewise, Ms. Wilkerson was not acting in furtherance of the object and purpose of DHS
when she used Adderall illegally without a prescription. As discussed in more detail in its brief,
one primary objective and purpose of DHS is in substance abuse treatment and prevention;
therefore, Ms. Wilkerson was acting outside the scope of her employment with DHS and DHS
cannot be vicariously liable for her actions. See Cooper Clinic, 366 Ark. at 541.

WHEREFORE, Respondent respectfully requests that its Cross Motion for Summary
Judgment be granted, and that Claimants’ motion for partial summary judgment be denied and this
claim be dismissed with prejudice, along with any other just and proper relief to which it is entitled.

Respectfully submitted,
By:  /s/Vincent P_France
Vincent P. France, Ark. Bar No. 2010063
Deputy Chief Counsel
Arkansas DHS
P.O. Box 1437, Slot S260
Little Rock, AR 72203
Phone: (501) 534-4127

Email; Vincent.P.France@DHS.Arkansas.gov
Attorney for Respondent
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CERTIFICATE OF SERVICE

I, Vincent P. France, hereby certify that on February 16, 2024, I electronically filed the
foregoing with the Arkansas State Claims Commission by emailing it to
asccpleadings@arkansas.gov and by sending a copy to Claimant’s attorney Jim Jackson via email
as indicated below.

Jim Jackson
Jim@JimJacksonatty.com

/s/ Vincent P_France
Vincent P. France
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From: Jim Jackson

To: Vincent France; ASCC Pleadings

Cc: Daiquiri Carter; Kathryn Irby; Martha Cox
Subject: RE: Haley Hudson, et al v. DHS, Claim No. 230641
Date: Friday, February 16, 2024 1:29:22 PM
Attachments: e =

Thank you Vincent.
And you too.
Jim

2]

Jim Jackson
Jackson Law Firm
JimJacksonAtty.com

700 W. Broadway
North Little Rock, AR 72114
P (501) 823-3610
F (501) 823-3611

From: Vincent France <Vincent.P.France@dhs.arkansas.gov>

Sent: Friday, February 16, 2024 1:23 PM

To: ASCC Pleadings <ASCCPleadings@arkansas.gov>; Jim Jackson <jim@jimjacksonatty.com>

Cc: Daiquiri Carter <Daiquiri.Carter@dhs.arkansas.gov>; Kathryn Irby <Kathryn.Irby@arkansas.gov>;
Martha Cox <mcox@jimjacksonatty.com>

Subject: Haley Hudson, et al v. DHS, Claim No. 230641

To all,

Please find attached DHS’s Reply to Claimants’ Response to Its Cross Motion for Summary Judgment.

Hope you all have a good weekend.

Sincerely,

Vincent P. France
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Deputy Chief Counsel for Litigation
Office of Chief Counsel

PO Box 1437, Slot S260

Little Rock, AR 72203-1437

Office Phone: 501-534-4127

Vincent.P.France@dhs.arkansas.gov

g

NOTE - This email may contain sensitive or confidential information.

CONFIDENTIALITY NOTICE: The information contained in this email message and any attachment(s) is
the property of the State of Arkansas and may be protected by state and federal laws governing disclosure of
private information. It is intended solely for the use of the entity to which this email is addressed. If you are
not the intended recipient, you are hereby notified that reading, copying or distribution this transmission is
STRICTLY PROHIBITED. The sender has not waived any applicable privilege by sending the
accompanying transmission. If you have received this transmission in error, please notify the sender by return
and delete the message and attachment(s) from your system.
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From: Martha Cox

To: Kathryn Irby; ASCC Pleadings

Cc: Vincent France; Jim Jackson

Subject: Haley Hudson, etc. v. Arkansas DHS; Arkansas State Claims Commission No. 230641
Date: Friday, February 23, 2024 10:44:44 AM

Attachments:

Attached for filing in the above-referenced claim is the Claimant’s Sur-Response to the
Respondent’s Cross Motion for Summary Judgment.

Martha Cox, PP, PLS

Paralegal for The Jackson Law Firm
700 West Broadway, Suite 200
North Little Rock, AR 72114
Phone: (501) 823-3610

Fax: (501) 823-3611
mcox@jimjacksonatty.com
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ARKANSAS STATE CLAIMS COMMISSION

CLAIMANT
HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,
DECEASED, AND HALEY HUDSON AS
PERMANENT LEGAL GUARDIAN OF KADEY LYNN
JONES, A MINOR CHILD

VS. CC NO. 230641

ARKANSAS DEPARTMENT OF RESPONDENT
HUMAN SERVICES

CLAIMANTS’ BRIEF IN SUPPORT OF ITS SUR-RESPONSE TO
RESPONDENT’S CROSS MOTION FOR SUMMARY JUDGMENT

The legal analysis to determine the scope of employment where an employee is driving
an employer’s vehicle is very straightforward. The first step is to answer the following
question:

Was Jennifer Wilkerson driving a vehicle owned by DHS?

If yes, there is a presumption of fact that Wilkerson was within the course and scope of
employment at the time of the collision with Ashcraft which shifts the burden of proof to DHS
according the Supreme Court’s holding in Nipper v. Brandon Co., 553 S.W.2d 27, 28, 262 Ark.
17, 20 (Ark. 1977). The evidence clearly shows that Wilkerson was not only within the course
and scope of employment, but she was furthering the interest of DHS even without the
burden of proof being shifted. The respondent’s answer to Interrogatory No. 22 unequivocally
states: “At the time of the accident Jennifer Wilkerson was authorized to drive the DHS
vehicle for employment purposes.”

The next step in the analysis is to ask whether Wilkerson was conducting a personal
errand or furthering the responsibility of DHS at the time of the collision. The facts clearly
show that Wilkerson had completed her personal errand of having lunch at the Paris Dari-

Delite. Wilkerson resumed her work journey the moment she left the diner’s parking lot.





There is no question Wilkerson was on her route to Beebe to pick up a foster child for a family
visit.

The respondent’s argument that reading Nipper and Davis v. Kukar, 357 S.W.2d 275,
235 Ark. 139 (Ark. 1962) together will lead to a different conclusion is not correct. Both cases
stand for the proposition that once an employee completes a personal errand and returns to
his route for his employer, he is back within the course and scope of employment. Davis was
a farm hand who was instructed by his employer to take a tractor to a muddy road and pull
out a car and return to the farm when his task was completed. Davis pulled the car out of the
mud and instead of returning to the farm, he drove to several different areas and pastures.
Davis was eventually involved in a wreck on Highway 65. Davis was never supposed to be on
Highway 65. Davis had abandoned his employer’s purpose and was on his own personal
errand at the time of the wreck. Davis was on his own personal frolic at the time of the wreck
and therefore his employer was not vicariously liable for Davis’ negligent conduct.

The very basis of the rule of respondeat superior, as applied to automobile
accidents as well as to other cases, is that the driver of the car is acting for the
owner and not for himself personally at the time of the accident. When the
servant steps outside of the master's business and enters upon the performance
of some individual purpose of his own, he ceases to act as the servant of the
owner, and the latter's responsibility for his acts terminates. Davis v. Kukar,
357 S.W.2d 275, 235 Ark. 139 (Ark. 1962) citing Hunter v. First State Bank of
Morrilton, 181 Ark. 907, 28 S.W.2d 712.

The Wilkerson accident occurred on State Highway 22 approximately three to four
miles east of Paris. This is the most direct route Wilkerson could take from Paris to Beebe.
Wilkerson had completed her lunch break and resumed her work for DHS the moment she
left the parking lot of Dari-Delite and began traveling east on State Highway 22. See three
maps of Wilkerson’s route attached to Claimant’s Response marked as Exhibits 1 -3. The

allegation that Wilkerson was behind schedule does not relieve DHS of being vicariously





liable for its employee’s negligent action while she was driving to Beebe to pick up a foster
child. Unlike Davis, Wilkerson resumed the business of her employer the moment she left
Dari-Delite. She was furthering the mission of DHS by taking a foster child for a family visit.

The Cooper Clinic case is not applicable to our facts because the doctor’s decision not
to report an incident of suspected child abuse was solely in the doctor’s interest. The doctor
was not practicing medicine when she decided to not make a report to the hotline. In our case,
Wilkerson was driving east on State Highway 22 for only one purpose — to pick up a foster
child in Beebe for a family visit. Wilkerson’s journey at the time of the wreck was not for a
personal reason. Wilkerson’s journey was solely to carry out DHS’ interest in providing a

family visit for the foster child.

Under the reasoning of Nipper and Davis, Wilkerson was within the course and scope
of employment at the time of the wreck which makes DHS vicariously liable for her negligent
action. DHS has not met its burden in proving that Wilkerson was not acting in furtherance
of the job assigned by DHS to Wilkerson, to drive DHS’s car to Beebe to transport a foster

child to a family visit.
DHS PRIOR PLEADINGS CONFIRM EMPLOYMENT STATUS

DHS’s pleadings from its initial Answer to the Complaint and answers to discovery
confirm that Wilkerson was within the course and scope of employment. DHS has admitted
that Wilkerson was in the course and scope of employment in multiple filings with the
Commission. The status of Wilkerson was not in doubt until DHS filed an Amended Answer
last month in which it changed its long-standing position that Wilkerson was within the

course and scope of employment at the time of the wreck.

DHS'’s response to the initial written discovery admitted that Wilkerson was an

employee who was authorized to drive the DHS vehicle for employment purposes. Most
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importantly, DHS'’s response confirmed that Wilkerson was in the course of her duty at the

time of the wreck.

INTERROGATORY NO. 23: Do you contend that Jennifer Wilkerson was
not an employee or agent acting on your behalf at the time of the incident, which is
the subject of this lawsuit? If your answer is anything other than an unqualified “No,”

please set forth the following:

(a)  Set forth precisely the reason Jennifer Wilkerson was driving a vehicle
owned by the respondent on the date in question.

(b)  State the name and address of Jennifer Wilkerson’s employer at the
time of the incident, which is the subject of this lawsuit.

(c) State the name, address, and name of employer of the person who
authorized Jennifer Wilkerson to drive the respondent’s vehicle at the time of
the incident, which is the subject of this lawsuit.

(d)  State where Jennifer Wilkerson had been for one hour preceding the
time of the accident, which is the subject of this lawsuit, and her intended
destination.

(e) State whether or not you possess any information, facts, writings, or
evidence whatsoever that either supports or contradicts your claim that you
did not authorize or ratify the conduct of your employee, Jennifer Wilkerson,
on the date of the subject incident.

(f) State whether or not you are you aware of any information, facts,
writings, or evidence whatsoever relating to this litigation that either supports
or contradicts your claim that you did not authorize or ratify the conduct of
your employee, Jennifer Wilkerson, on the date of the subject incident. Identify
and describe each such item of information, fact, writing, or evidence, and
please state the name, address, and relationship to the parties of each person
who possesses the information.

ANSWER: Jennifer Wilkerson was at the time of the accident an
employee of DHS engaging her job duties as assigned.

(Emphasis Added)

DHS filed this response to discovery on January 10, 2023, more than a year prior to

filing its Cross Motion for Summary Judgment.





In addition to its response to discovery, DHS’s Answer to the Amended Complaint and
Second Amended Complaint confirmed that Wilkerson was within the course and scope of
employment at the time of the wreck. The claimant alleged in her Complaint, Amended
Complaint and Second Amended Complaint that Jennifer Wilkerson was an employee of DHS
and was operating within the course and scope of her employment at the time of the wreck.

Paragraph 5 of the Amended Complaint and DHS’s answer are:

5. The respondent Arkansas Department of Health (sict)and Human
Services, is an agency of the State of Arkansas. Jennifer Wilkerson was
an employee of the Arkansas Department of Health and Hunan Services
and was engaged in the course and scope of her employment at all times

relevant to this cause of action.”

DHS’ ANSWER: Respondent admits Paragraph No. 5 of the Complaint.”
(Emphasis added)
A Second Amended Complaint was filed on May 18, 2023, which contained additional

details of the accident and liability based upon information obtained during discovery. The
allegation that Wilkerson was acting within the course and scope of her employment was also
made in the Second Amended Complaint. Again, the Respondent confirmed in its Answer
filed on June 7, 2023, that Wilkerson acting was within the course and scope of employment

of her employment with DHS.

The Claimant prepared Requests for Admissions with four (4) specific requests to
confirm that Wilkerson was within the course and scope of employment which were served
on January 19, 2023. These Requests were served prior to DHS filing its Answer to
Interrogatories. The date in the body of the Requests inadvertently listed the date of the

wreck as June 12 instead of June 11. This led to the denial of two of the four Requests for

| Claimant’s counsel did not realize that this agency had recently changed its name.
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Admissions by the Respondent. The respondent’s Admission admitted Requests Nos. 1 and 3

and denied 2 and 4 on February 9, 2023.

An E-mail exchange with DHS’s counsel pointed out that the incorrect date was

used in the Requests. A second set of Requests with the correct date of June 11 was filed.

During this time, a review of the Respondent’s response to written discovery and
Answer to the Complaint eliminated any doubt that DHS did not contend that Wilkerson
was not in the course and scope of employment at the time of the collision. This led to an
email exchange with DHS'’s counsel which led the Claimant to file a Motion to Withdraw
the Second Set of Requests for Admissions since they were not necessary. See attached

Exhibit “1” the email exchange.

CONCLUSION

The applicable case law, the facts and circumstances of this wreck and the course of
litigation lead to only one conclusion — Jennifer Wilkerson was solely within the course and
scope of employment with DHS when she was driving a DHS vehicle three to four miles east
of Paris on Highway 22 and negligently rearended Ashcraft’s car. For these reasons, the
respondent’s Motion for Cross Summary Judgment should be denied and this matter should
be set solely for a hearing for this Commission to determine the nature and extent of damages

for both the Estate of Jacqueline Lynn Ashcraft, deceased and Katie Lynn Jones.





Respectfully submitted,
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JinyJackson, AR Bdf #93209
Jackson Law Firm
700 W. Broadway Street, Suite 200
North Little Rock, AR 72114
Phone: (501) 823-3610
Fax: (501) 823-3611
Jim@JimdJacksonatty.com

CERTIFICATE OF SERVICE

I hereby certify that on this date, February 42 3 , 2024, I electronically transmitted
the foregoing pleading via email to the Clerk of the Arkansas Claims Commission and sent
a copy to counsel for the Respondent via the same email transmission.
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Jim Jackson

From: Brent Gasper <Brent.Gasper@dhs.arkansas.gov>
Sent: Tuesday, February 14, 2023 3:18 PM

To: Jim Jackson

Subject: RE: Hudson discovery

Jim, did you file the 2™ request for admissions with the commission? If so, did you ever officially withdraw those? Just
trying to verify whether my obligation to respond was alleviated in the official pleadings.

Thanks!

brent

From: Jim Jackson <jim@jimjacksonatty.com>

Sent: Friday, February 10, 2023 1:20 PM

To: Brent Gasper <Brent.Gasper@dhs.arkansas.gov>

Cc: Sarah Debusk <Sarah.Debusk@dhs.arkansas.gov>; Martha Cox <mcox@jimjacksonatty.com>
Subject: RE: Hudson discovery

[EXTERNAL SENDER]

Brent & Sarah,

| just reviewed your client’s response to discovery.

| believe the response eliminates the necessity of the claimant’s 2" Request for Admissions that we just served which
was my attempt to confirm that Ms. Wilkerson was in the course and scope and noton a lunch break or personal errand.
If it would help, | would be glad to rescind the Second Set of Requests for Admissions.

I am always conscious of not trying to make duplicative work for anyone and for us to focus on the issue where we
disagree.

Would it help your client if we rescinded our Second Set of Requests for Admissions?

Thank you,

Jim

JACKS®N

LAW FIRM

Jim Jackson
Jackson Law Firm
JimJacksonAtty.com

700 W. Broadway
North Little Rock, AR 72114
P (501) 823-3610
F (501) 823-3611

£ in|w|
EXHIBIT

From: Brent Gasper <Brent.Gasper@dhs.arkansas.gov>
Sent: Friday, February 10, 2023 10:46 AM

PENGAD 800-631-6089
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To: Jim Jackson <jim@jimiacksonatty.com>
Cc: Sarah Debusk <Sarah.Debusk@dhs.arkansas.gov>
Subject: RE: Hudson discovery

Jim, for our purposes could you submit your second requests for admission through the claims commission so we can
point to a specific filing date?

Also, | am hoping to be able to file responses to your interrogatories today. | likewise hope to be able to send over the
requested documentation next week sometime after we vet all the redacted information.

Thx!
Brent

Cc: Sarah

From: Jim Jackson <jim@jimjacksonatty.com>

Sent: Thursday, February 9, 2023 10:42 AM

To: Brent Gasper <Brent.Gasper@dhs.arkansas.gov>
Cc: Sarah Debusk <Sarah.Debusk@dhs.arkansas.gov>
Subject: RE: Hudson discovery

[EXTERNAL SENDER]

Brent,

Sounds good.

| have reviewed the Requests and am submitting the Second Requests in Word Format.

Ralph Scott, Ph.D. is the economist that | have retained.

He has not yet rendered a report.

Haley does not have information on prior medical records as to who her mother might have seen.
| have sent a blanket medical request to medical clinics and pharmacies in Paris to see what information I discover.
Attached is a letter with a hyperlink to photos that | received from Mary Buckley, esq.

| believe these photos were probably taken by the truck driver who was involved.

Also attached is a copy of the Toxicology Report.

Thank you,

Jim

JACKS®N

LAW FIRM

Jim Jackson
Jackson Law Firm
JimJacksonAtty.com

700 W. Broadway
North Little Rock, AR 72114
P (501) 823-3610
F (501) 823-3611

m H_‘

From: Brent Gasper <Brent.Gasper@dhs.arkansas.gov>
Sent: Thursday, February 9, 2023 10:13 AM






To: Jim Jackson <jim@jimjacksonatty.com>
Cc: Sarah Debusk <Sarah.Debusk@dhs.arkansas.gov>
Subject: Hudson discovery

Jim:

Thanks for being agreeable with my proposed way forward on this case. | especially appreciate the agreement to thirty
(30) days for responding to the Amended Answer only. Holding up my end I’'m going to try to get you your requested
discovery soon, prior to our Answer.

To that end, you will soon be served with our responses to the Requests for Admission. | promise I’'m not being
obstinate but you used the date of June 12 instead of June 11 on the Requests so | felt obligated to respond
accordingly. | have no issue with you resubmitting requests for admission with the correct date but that will necessitate
resetting the clock on when they will be due.

| hope to file a response to the interrogatories tomorrow. However please note that we are still compiling information
and documentation so there will be additional discovery coming your way after the interrogatories are formally filed. |
just want to try to file our most current responses before any deadline hits.

| would also ask that if you have already received the drug and alcohol screen information re: Jennifer Wilkerson if you
could go ahead and send it our way? | will formally request it in our interrogatories but if you would be willing to share
earlier that would be great. Also, | will be inquiring as to Ms. Ashcrafts’s medical history and what doctors she saw up to
ten years prior to her death so | wanted to give you the heads up if you wanted to go ahead and start compiling that
info. Same with any doctors or therapists seen by the minor children after the accident.

Last, you mentioned in our very first conversation that you were having an accounting done by an economist regarding
your damage allegations. | will be asking for that in discovery as well so as soon as you have it and are willing to share
prior to my interrogatories that would be greatly appreciated.

Thanks again,
Brent

Cc: Sarah

Brent P. Gasper

Assistant Deputy Chief Counsel

Department of Human Services, Office of Chief Counsel
700 Main Street

Donaghey Plaza South

PO Box 1437, Slot S-260

Little Rock, AR 72203

(501) 320-8950

Brent.Gasper(@dhs.arkansas.gov

This email may contain sensitive or confidential information.

CONFIDENTIALITY NOTICE: The information contained in this email message and any attachment are the property of the
State of Arkansas and may be protected by state and federal laws governing disclosure of private information. It is intended solely
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ARKANSAS STATE CLAIMS COMMISSION

CLAIMANT
HALEY HUDSON, SPECIAL ADMINISTRATRIX OF
THE ESTATE OF JACQUELINE LYNN ASHCRAFT,

DECEASED, AND HALEY HUDSON
NT LEGAL GUARDIAN OF

A MINOR CHILD
VS. CC NO. 230641

ARKANSAS DEPARTMENT OF RESPONDENT
HUMAN SERVICES

CLAIMANTS’ BRIEF IN SUPPORT OF ITS SUR-RESPONSE TO
RESPONDENT’S CROSS MOTION FOR SUMMARY JUDGMENT

The legal analysis to determine the scope of employment where an employee is driving
an employer’s vehicle is very straightforward. The first step is to answer the following
question:

Was Jennifer Wilkerson driving a vehicle owned by DHS?

If yes, there is a presumption of fact that Wilkerson was within the course and scope of
employment at the time of the collision with Ashcraft which shifts the burden of proof to DHS
according the Supreme Court’s holding in Nipper v. Brandon Co., 553 S.w.2d 27, 28, 262 Ark.
17, 20 (Ark. 1977). The evidence clearly shows that Wilkerson was not only within the course
and scope of employment, but she was furthering the interest of DHS even without the
burden of proof being shifted. The respondent’s answer to Interrogatory No. 22 unequivocally
states: “At the time of the accident Jennifer Wilkerson was authorized to drive the DHS
vehicle for employment purposes.”

The next step in the analysis is to ask whether Wilkerson was conducting a personal
errand or furthering the responsibility of DHS at the time of the collision. The facts clearly
show that Wilkerson had completed her personal errand of having lunch at the Paris Dari-

Delite. Wilkerson resumed her work journey the moment she left the diner’s parking lot.
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There is no question Wilkerson was on her route to Beebe to pick up a foster child for a family
visit.

The respondent’s argument that reading Nipper and Davis v. Kukar, 357 S.W.2d 275,
235 Ark. 139 (Ark. 1962) together will lead to a different conclusion is not correct. Both cases
stand for the proposition that once an employee completes a personal errand and returns to
his route for his employer, he is back within the course and scope of employment. Davis was
a farm hand who was instructed by his employer to take a tractor to a muddy road and pull
out a car and return to the farm when his task was completed. Davis pulled the car out of the
mud and instead of returning to the farm, he drove to several different areas and pastures.
Davis was eventually involved in a wreck on Highway 65. Davis was never supposed to be on
Highway 65. Davis had abandoned his employer’s purpose and was on his own personal
errand at the time of the wreck. Davis was on his own personal frolic at the time of the wreck
and therefore his employer was not vicariously liable for Davis’ negligent conduct.

The very basis of the rule of respondeat superior, as applied to automobile
accidents as well as to other cases, is that the driver of the car is acting for the
owner and not for himself personally at the time of the accident. When the
servant steps outside of the master's business and enters upon the performance
of some individual purpose of his own, he ceases to act as the servant of the
owner, and the latter's responsibility for his acts terminates. Davis v. Kukar,
357 S.W.2d 275, 235 Ark. 139 (Ark. 1962) citing Hunter v. First State Bank of
Morrilton, 181 Ark. 907, 28 S.W.2d 712.

The Wilkerson accident occurred on State Highway 22 approximately three to four
miles east of Paris. This is the most direct route Wilkerson could take from Paris to Beebe.
Wilkerson had completed her lunch break and resumed her work for DHS the moment she
left the parking lot of Dari-Delite and began traveling east on State Highway 22. See three
maps of Wilkerson’s route attached to Claimant’s Response marked as Exhibits 1 -3. The

allegation that Wilkerson was behind schedule does not relieve DHS of being vicariously
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liable for its employee’s negligent action while she was driving to Beebe to pick up a foster
child. Unlike Davis, Wilkerson resumed the business of her employer the moment she left
Dari-Delite. She was furthering the mission of DHS by taking a foster child for a family visit.

The Cooper Clinic case is not applicable to our facts because the doctor’s decision not
to report an incident of suspected child abuse was solely in the doctor’s interest. The doctor
was not practicing medicine when she decided to not make a report to the hotline. In our case,
Wilkerson was driving east on State Highway 22 for only one purpose — to pick up a foster
child in Beebe for a family visit. Wilkerson’s journey at the time of the wreck was not for a
personal reason. Wilkerson's journey was solely to carry out DHS’ interest in providing a

family visit for the foster child.

Under the reasoning of Nipper and Davis, Wilkerson was within the course and scope
of employment at the time of the wreck which makes DHS vicariously liable for her negligent
action. DHS has not met its burden in proving that Wilkerson was not acting in furtherance
of the job assigned by DHS to Wilkerson, to drive DHS’s car to Beebe to transport a foster

child to a family visit.
DHS PRIOR PLEADINGS CONFIRM EMPLOYMENT STATUS

DHS’s pleadings from its initial Answ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>