
MEMORANDUM 

TO: Arkansas Legislative Council 
Litigation Reports Oversight Subcommittee 
Sen. Jim Dotson, Co-Chair 
Rep. DeAnn Vaught, Co-Chair 

FROM: Brad Young, Managing Attorney  
Arkansas Department of Finance & Administration  

DATE:  November 7, 2024 

RE: Asplundh Tree Expert, LLC v. Jim Hudson, in his Official Capacity as Secretary of 
the Arkansas Department of Finance and Administration, Case No. 60CV-23-4090, 
in the Circuit Court of Pulaski County, Arkansas 

REQUEST FOR REVIEW AND APPROVAL OF SETTLEMENT BY 
THE LEGISLATIVE COUNCIL OF THE ARKANSAS GENERAL ASSEMBLY 
Ark. Code Ann. § 10-3-312(d)  

SETTLEMENT AGREEMENT 

Asplundh Tree Expert, LLC (“Asplundh”) sued the Department opposing a sales and use tax 
assessment. The Department filed an answer denying all of Asplundh’s claims and denying 
Asplundh’s entitlement to any judicial relief.  

As a result of the underlying audit, the Department assessed $3,974,116.63 in additional taxes, 
$0.00 in penalties, and $2,377,456.01 in interest for the tax period April 1, 2015 through July 31, 
2018.  

The parties have reached a settlement agreement. A copy of the Settlement Agreement is attached. 
Based on additional information that Asplundh provided during the litigation, the Department has 
agreed to adjust the audit and to waive the remaining interest. Asplundh has agreed to pay 
$382,500.00. After audit adjustments, the remaining amount of interest to be waived will be 
approximately $276,922.23. If settlement is approved, the litigation will be dismissed per the terms 
of the settlement agreement. 

The parties request that this matter be placed on the Legislative Council’s agenda for review at the 
earliest possible date.    
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State Agency Litigation Notification Form 
Dear Agency Director: 

Arkansas Code § 10-3-312 requires that any agency or institution that is not represented by the Attorney General shall notify 
the Director of the Bureau of Legislative Research of pending litigation so that the appropriate legislative committee may 
“determine the action that may be deemed necessary to protect the interests of the General Assembly and the State of 
Arkansas in that matter.”   

In order to submit a report regarding pending litigation pursuant to Arkansas Code § 10-3-312, please complete the following 
form for each pending lawsuit, along with a cover letter to the Director of the Bureau of Legislative Research, and submit to 
desikans@blr.arkansas.gov. 

DATE REPORTING:   
Agency: Phone: 

E-mail: Contact: 

1. STYLE OF THE CASE BEING LITIGATED

2. IDENTITY OF THE TRIBUNAL BEFORE WHICH THE MATTER HAS BEEN FILED (COURT)

3. BRIEF DESCRIPTION OF THE ISSUES INVOLVED

3A. OTHER DESCRIPTION INFORMATION 
Docket Number 
Date Filed 
Defendant 
Defendant Attorney 
Plaintiff 
Plaintiff Attorney 
4. ANY OTHER RELEVANT INFORMATION

4A. OTHER RELEVANT INFORMATION 
Case History 
Relief Sought 
Current Status 
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A.C.A. § 10-3-312 
Current through all laws of the 2017 Regular Session and 2017 First Extraordinary Session,  

including changes and corrections by the Arkansas Code Revision Commission. 

• Arkansas Code Annotated 
• Title 10 General Assembly 
• Chapter 3 Committees 
• Subchapter 3-- Legislative Council 

 

10-3-312. NOTIFICATION OF LAWSUITS AFFECTING STATE. 

• (a)  In order that the General Assembly may take whatever steps it deems necessary concerning lawsuits which may affect the State 
of Arkansas, its officials, or its financial resources: 

o (1)  The Attorney General shall notify the Director of the Bureau of Legislative Research who is the Executive Secretary to 
the Legislative Council as soon as possible after the Attorney General becomes involved in such litigation; 

o (2)  When any state agency or any entity which receives an appropriation of funds from the General Assembly 
becomes involved in litigation without representation by the Attorney General, the director or administrative head 
of the agency shall notify the Director of the Bureau of Legislative Research as soon as possible. 

• (b)  The notice given by the Attorney General or by the director or administrative head of a state agency to the Director of the Bureau 
of Legislative Research shall include the style of the case being litigated, the identity of the tribunal before which the matter has been 
filed, a brief description of the issues involved, and other information that will enable the Legislative Council or the Joint Budget 
Committee to determine the action that may be deemed necessary to protect the interests of the General Assembly and the State of 
Arkansas in that matter. 

• (c)  Upon receipt of the notice, the Director of the Bureau of Legislative Research shall during the interim between legislative sessions 
transmit a copy of the notice to the cochairs of the Legislative Council and to the cochairs of the Joint Budget Committee during 
legislative sessions in order that those committees may schedule that matter upon their respective agendas at the earliest possible 
date. 

• (d)  During the interim between legislative sessions, the Legislative Council shall determine, and during legislative sessions the Joint 
Budget Committee shall determine, whether the General Assembly has an interest in the litigation and, if so, take whatever action 
deemed necessary to protect the General Assembly's and the state's interest in that matter. 

 
 
 

HISTORY 
 
 
Acts 1987, No. 798, §§ 1, 2. 
 
 
Arkansas Code of 1987 Annotated Official Edition 
© 2018 by the State of Arkansas All rights reserved. 
 
 
A.C.A. § 10-3-312 (Lexis Advance through all laws of the 2017 Regular Session and 2017 First Extraordinary Session, including changes 
and corrections by the Arkansas Code Revision Commission) 
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS 
ELEVENTH DIVISION 

 
ASPLUNDH TREE EXPERT LLC        PLAINTIFF 
           
v.                 CASE NO.:  60CV-23-4090 
 
LARRY WALTHER, IN HIS OFFICIAL CAPACITY 
AS SECRETARY OF THE ARKANSAS DEPARTMENT  
OF FINANCE AND ADMINISTRATION                              DEFENDANT  
                
 

ANSWER 
 

Now comes Larry Walther, Secretary of the Arkansas Department of Finance and 

Administration (“Department”), and files this, his Original Answer: 

I. PARTIES 

1.  The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 1. 

2. The Department admits the allegations in paragraph 2. 

II. PROCEDURAL HISTORY 

3. The Department admits the allegations in paragraph 3. 

4. The Department admits the allegations in paragraph 4. 

5. The Department admits the allegations in paragraph 5. 

6. The Department admits the allegations in paragraph 6. 

7. The Department admits the allegations in paragraph 7.  

8. The Department admits the allegations in paragraph 8. 

ELECTRONICALLY FILED
Pulaski County Circuit Court

Terri Hollingsworth, Circuit/County Clerk
2023-Jul-20  11:13:57

60CV-23-4090
C06D11 : 10 Pages
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9. The Department admits the allegations in paragraph 9. 

III. JURISDICTION AND VENUE 

10. The text of Ark. Code § 26-18-401 et seq. speaks for itself. The Department admits 

the remainder of the allegations in paragraph 10.  

11. Paragraph 11 contains a conclusion of law to which no response is required. However, 

to the extent a response is deemed necessary, the Department denies the allegations in paragraph 11.  

IV. ALLEGATIONS OF FACT 

12.  The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 12. 

13. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 13. 

14. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 14. 

15. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 15. 

16. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 16. 

17. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 17. 

18. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 18. 

19. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 19. 
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20. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 20. 

21. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 21. 

22. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 22. 

23. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 23. 

24.  The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 24. 

25. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 25. 

26. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 26. 

27. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 27. 

28. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 28. 

29. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 29. 

30. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 30. 
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31. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 31. 

32. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 32. 

33. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 33. 

34. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 34. 

35. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 35. 

36. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 36. 

37. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 37. 

38. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 38. 

39. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 39. 

40. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 40. 

41. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 41. 
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42. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 42. 

43. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 43. 

44. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 44. 

45. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 45. 

46. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 46. 

47. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 47. 

48. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 48. 

49. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 49. 

50. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 50. 

51. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 51. 

52. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 52. 
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53. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 53. 

54. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 54. 

 55. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 55. 

 56. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 56. 

 57. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 57. 

 58. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 58. 

 59. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 59. 

 60. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 60. 

 61. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 61. 

 62. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 62. 

 63. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 63. 
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 64. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 64. 

 65. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 65. 

 66. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 66. 

COUNT I 

 67. The Department realleges and incorporates by reference the responses made in 

paragraphs 1 through 66, above. 

 68. The text of Ark. Code Ann. § 26-52-301(3)(D)(i)(f) speaks for itself. 

 69. The text of the Notice of Final Assessment speaks for itself. 

 70. The text of Ark. Code Ann. § 26-52-301(3)(D)(ii)(a) speaks for itself. 

 71. The text of Arkansas Gross Receipts Tax Rule GR-9.2(c)(1) speaks for itself. 

 72. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 72. 

 73. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 73. 

COUNT II 

 74. The Department realleges and incorporates by reference the responses made in 

paragraphs 1 through 73, above. 

 75. The text of Ark. Code Ann. § 26-52-301(3)(D)(ii)(b) speaks for itself. 

 76. The text of Arkansas Gross Receipts Tax Rule GR-9.2(c)(2) speaks for itself. 
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 77. The text of Arkansas Gross Receipts Tax Rule GR-9.2(c)(2) and American Honda 

Motor Co., Inc. v. Walther, 2020 Ark. 349, 610 S.W.3d 633, speaks for itself. 

 78. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 78. Pleading affirmatively, the Department denies that plaintiff 

does not provide the taxable service of lawn care. 

 79. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 79. 

 80. The Department denies the allegations in paragraph 80. 

 81. The  Department denies the allegations in paragraph 81. 

 82. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 82. 

 83. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 83. Pleading affirmatively, the Department denies that plaintiff 

does not provide the taxable service of lawn care. 

 84. The Department lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 84. Pleading affirmatively, the Department denies that plaintiff 

does not provide the taxable service of lawn care. 

85. The paragraph that begins with the word “WHEREFORE,” including its numbered 

subparts, contains a request for relief to which no response is required. However, to the extent a 

response is deemed necessary, the Department denies the allegations in the “WHEREFORE” 

paragraph and subparts and denies that plaintiff is entitled to the requested relief. 

86. The Department denies each and every material allegation contained in the plaintiff’s 

complaint that the Department has not specifically admitted. 
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87. To the extent any of the headings in the complaint contain allegations that require 

response, the Department denies the allegations contained in those headings. 

88. The Department asserts the affirmative defenses of waiver, estoppel, and failure to 

mitigate. 

PRAYER 

FOR THESE REASONS, Defendant, Larry Walther, Secretary of the Arkansas Department 

of Finance and Administration, prays that the Court deny the Plaintiff’s Complaint in all respects and 

for all other just and proper relief to which the Department may be entitled.  

Respectfully Submitted, 
 

Arkansas Department of Finance and 
Administration  
Office of Revenue Legal Counsel  

             P.O. Box 1272, Room 2380 
            Little Rock, AR 72203  

             (501) 682-7030 
 

By:      
             Bradley B. Young  
      Arkansas Bar No. 2015028  

brad.young@dfa.arkansas.gov 
Andrew M. Ivey 
Arkansas Bar No. 2002014 
andrew.ivey@dfa.arkansas.gov 
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CERTIFICATE OF SERVICE 
 

On July 20, 2023, I served a copy of this document on the following person(s) by electronic 
transmission: 
 
Anton L. Janik, Jr. 
AJanik@mwlaw.com 
Devin Bates 
DBates@mwlaw.com 
MITCHELL, WILLIAMS, SELIG, 
GATES & WOODYARD, P.L.L.C. 
425 West Capitol Avenue, Suite 1800 
Little Rock, Arkansas 72201 
(501) 688-8800 
 
Attorneys for plaintiff 
 

           
       Bradley B. Young  
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